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I. OBIIIA XAPAKTEPUCTUKA HA JUCEPTALHIMOHHUSA TPY ]|

1. AKTyaaHocT Ha TeMaTa. TeopeTnyHa U NPaAKTHYeCKA 3HAYUMOCT

JlvucepTalMOHHUAT TPYJ € MMOCBETEH Ha M3CJe/BaHe JCHCTBHETO Ha mpuHImma ne bis in
idem B XUMOTE3UTE HA KyMYJUPAaHU HAKa3aTSIHU U a]MUHACTPATUBHOHAKA3ATCIIHU ITPOM3BOJICTBA
Y CaHKIIMH, KAKTO U HA OTPAHUYCHHSITA U OCOOCHOCTUTE, KOUTO ChITBTCTBAT HETOBOTO MTPUIIOKEHHE
B ChbBPEMEHHOTO OBJITapCcKO U EBPOINEHCKO MpaBo. AHAIU3BT 0OXBallla KAKTO TEOPETHUYHHTE U
HOPMAaTUBHUTE OCHOBH Ha MPHHIIMIIA, TAKa U HETOBOTO THJIKYBAaHE M Pa3BUTHE B NMPAKTHKAaTa Ha
EBpornelicku cba 1o mpaBata Ha yoBeka M Cbaa Ha EBponeiickus cbro3. Uscneasanero ce
dokycupa BBPXY IOMYyCTUMHTE TPAHUIM HA KyMyJIHpaHE Ha TPOU3BOJACTBA C HaKa3aTeleH
XapakTep 3a €HU M ChIIM (PAaKTUIECKH OOCTOATEICTBA, KPUTEPUUTE 3a IMpPEICHKA Ha TsAXHATa
ChBMECTHMOCT ¢ IpuHIMIa Ne bis in idem u HEOOXOIUMOCTTa OT MOCTUTaHE HAa OaJaHC MEXITY
e(eKTUBHOCTTa HA CAHKIIMOHHATA TMOJIMTHKA M TapaHTUPAHETO Ha OCHOBHUTE mpaBa. OcoOeHO
BHUMaHHE CE OT/ICIIS HA OTPAKEHHETO Ha EBPONEHCKUTE CTAHIAPTH BhPXY HAIMOHAHATA ITPaBHA
ypenda u CchacOHA TMpaKTHKA, KAaKTO M Ha BB3MOKHOCTHTE 3a YCHBBPIICHCTBAHE Ha
3aKOHO/IaTEJICTBOTO Ype3 BBHBEXKIAHE HA MO-SCHU KPUTEPHUH OTHOCHO Pa3rpaHU4aBaHETO MEKIY
MPECTHILICHHS U IMUHUCTPATHBHH HAPYIICHUS C HAKa3aTEJICH XapaKTep ¥ OTHOCHO JOMyCTUMOTO

OrpaHn4aBaHC Ha 3alluTaTa Cpeuly JIBOMHO IpecijicaABaHeC.

AKTyaJTHOCTTa Ha M3CIIEIBAHETO ce 00YClIaBsi OT HapacTBalllaTa MPaKTHKa Ha TapajieTHo
WIM TOCJEIOBaTeIHO MPOBEXKAAaHE Ha HAKa3aTelHM W aJMUHHUCTPATHBHOHAKA3ATEIHU
MPOU3BOJICTBA 33 €IHH M ChIIM (PAKTHUYECKH OOCTOSTENCTBA, KOETO IOCTaBsS BBIIpOca 3a
JOMyCTUMHTE TPAHWIIM Ha Jbp)KaBHATa CAHKIIMOHHA peakius. Pa3mmpsBaHeTo Ha MPUIOKHOTO
moJic Ha aIMHWHHUCTPATUBHUTC CAHKIOWH B 00JIaCTH ¢ TMOBHIIEH O6HI€CTB€H HHTEPEC - KaTo
AaHBYHOTO MpaBo, q)HHaHCOBI/ITC masapy, KOHKYPCHIUATA U 3alllUTaTa Ha q)HHaHCOBI/ITe HHTCpECU
Ha  EBpomelickus cbO3 - BOOM JIO BCE  TO-YECTO  MPHUIIOKPHBAHE  MEXIY

AIMUHUCTPATUBHOHAKA3ATCIIHATA U HAKA3aTCJIHATA OTTOBOPHOCT.

CoirecTBeH (akTop 3a aKTyalTHOCTTa Ha TeMaTa € ¥ IMHAMHYHOTO Pa3BUTHE Ha ChlieOHaTa
npakThka Ha EBponeiicku cpa 1o npaBata Ha yoBeka M Cba Ha EBponelickusi cbro3, B KOSTO ce
(dopMupaT Bce MO-SICHU KPUTEPHH 32 JIOIYCTUMOCT Ha OTpaHUyYeHHs Ha mpuHImna Ne bis in idem,

OCHOBAHM Ha HU3UCKBAHHUATA 3a MPOMOPHHUOHATIHOCT, KOOpAWHALIMUA MEXKAY IMPOHU3BOACTBATA U



3amuTa Ha CBIIHOCTHOTO CBABPKAaHHUC Ha OCHOBHHUTC IIpaBa. Te3n CTaHAApTU OKa3BaT IIPSAKO
B’b3I[CﬁCTBH€ BBbpPXY HAIMOHAJIHUTC IIpaBHHU CUCTCMH U U3UCKBAT C’bO6pa3$IBaHe Ha BBTPCHIHOTO

3aKOHOJATCJICTBO U C"bI[e6Ha IIpaKTHUKa C eBpOHCf/’ICKI/ITe N3N CKBaHMHA.

AKTyaTHOCTTa Ha H3CIICBAHETO CE€ 3acHiBa M OT HAJIWYHETO HA TPOTUBOPEUUS U
Hee/IHAKBH MOIXOH B HALIMOHAJHATA Ch/IeOHA MPAKTHUKA MPH MPELeHKaTa A1 € HaIHLE ,,CHIIOTO
AesHue M M KOHKPETHO aJIMHHHUCTPATHBHO HPOM3BOACTBO MMa HaKas3aTeleH XapakTep II0
CMHCBHJIa Ha eBporeiickuTe Kputepuu. JInncara Ha ICHO HOPMATUBHO OYEPTaHH TPAHUIIA OTHOCHO
JOIMYCTHUMOTO KyMYJIMpaHEe Ha MPOU3BOJICTBA C HAKA3aTEJICH XapaKTep Ch3JaBa MMPEIIOCTaBKU 32
IIPaBHA HECUT'YPHOCT M 3a PUCK OT HAPYyIIABAHE HA OCHOBHU NPOLECYAJIHH rapaHiuu. B To3m
CMHCBHJI € HeOOXO0IMMO CHHXPOHU3MPAaHE Ha HallMOHAJIHATA MpaBHa ypenda U chaeOHa IpaKTUKa C
eBporeiickure craHmaptd. B Obiarapckata mpaBHa CHCTEMa NpPOXBIDKABAaT Jla BB3HUKBAT
MPaKTHYECKH 3aTPYAHEHHS MPH PasTPaHUYaBAHETO MEXIY MPECTBIUICHHS U aAMUHHCTPATHBHU
HapyILIEHUs C HaKa3aTeJIeH XapaKTep, KaKTo U MPH MPeLeHKaTa 3a JOIYCTUMOCT Ha MOCIIeIBAIIH
WJIN TIapajieHu TPOU3BOACTBA. JIuricaTa Ha U3PUYHO 3aKOHOATETHO YPEIEeHH KPUTEPUH OTHOCHO
JIOIMYCTUMHUTE OrpaHWYEHUs Ha MPUHIMIIA Ch3/aBa MPEIIIOCTaBKU 3a MPOTUBOpPEUMBA ChAeOHA

IIpaKTUKa U HECUTYPHOCT OTHOCHO oOxBara Ha 3amurara.

Temara npugoOuBa 0coOeHa 3HAUMMOCT 1 B KOHTEKCTa Ha 3aCHJICHATa EBPOIeHCKa HHTETPAIlHsI
B Haka3aTeJHONpaBHaTa cdepa, BKIIOYUTETHO NpPU NPWIATAaHETO HAa HMHCTPYMEHTH KaTo
EBporeiickara 3anmoBej 3a apecT 1 MEXaHU3MUTE 3a 3aliTa Ha GuHaHCOBUTE HHTepecH Ha Chlo3a.
B To3u cMuCHI BBIPOCHT 3a ACHCTBHETO Ha TpuHOMOA Ne bis in idem wuma He camo

BBTPCIIHOIIPABHO, HO M HAAHAIUOHAIIHO U3MEPCHUC.

He Ha mociieHO MSICTO, M3CIIEABAHETO € MOTHBHPAaHO OT HEOOXOAMMOCTTa OT MO-SCHA U
nociefoBarenHa  KoauduKalMs ~— Ha  OTHOIIGHHWATA ~ MEXIY  HakaszaTeJqHata |
aIMIHHCTpaTHBHOHAKA3aTeIHATa OTroBOpHOCT. Cbh3/laBaHETO Ha TEOPETHYHO OOOCHOBAaHU U
MPaKTHYECKH MPUIOKUMH KPUTEPUH 33 pa3rpaHUYaBaHEe MEXIY aIMHHUCTPATUBHH HApPYIICHUS C
HAKa3aTCJICH XapaKTCP U NPCCTHBIUICHUA, KaKTO U 3a AOIIYCTUMOTO OTpaHMYaBaHC Ha 3alluTara,
npeaocTaBsiHa OT mpHHIMIa Ne bis in idem, e oT chIecTBEHO 3HAYCHHUE 3a MOCTUTAaHEe Ha OaaHC

MCKIAY e(bCI(TI/IBHOCTTa Ha CaHKIIMOHHATA MOJIMTHKA U FTApaHTUPAHCTO HAa OCHOBHUTC IIpaBa.



2. O0eKT M mpeaAMeT HAa U3CJIeBAHETO

OGeKT Ha M3CIIEIBAHETO € CHCTEMaTa Ha HaKasaTelHaTra M aJMHHHCTpaTHBHOHAKa3aTelHaTa
OTrOBOPHOCT B KOHTEKCTa Ha JEHCTBHETO Ha MpuHIMIA Ne bis in idem mpu xumoresute Ha
KyMyJIUpaH¥ HaKa3aTeJHU W aJJMHUHUCTPATHBHOHAKA3aTCIIHU MPOMU3BOICTBA M CAHKIIMH, KAKTO U
OrpaHMYEHHUSATA M OCOOEHOCTHTE HA HETOBOTO IMPHJIOKEHHE B CHBPEMEHHOTO OBJIrapCcKo H
eBporeiicko mpaso. Karo eaHa oT ¢pyHIaMeHTATHUTE TapaHIIMKA HA HaKa3aTeHOTO MPOLECYaTHO
[PaBo, IPUHIUITHT € MPSAKO CBbP3aH C M3UCKBAHMUSITA 3a IIPAaBHA CUTYPHOCT, 3aIllTa OT JbPKAaBCH
NPOU3BOJI M CTaOMJIHOCT Ha BIIC3JIUTE B CHJIa ChAeOHM akToBe. TOW 3aeMa IEHTPAJIHO MSCTO B
cHCTEeMara Ha MPOIEeCYaTHUTE TapaHIIUK 3a 3al[UTa Ha OCHOBHHUTE MPaBa, HO MPHJIATAaHETO MY B

CbBPEMEHHUTE MPAaBHU CUCTEMHU CE XapaKTEepU3Upa ¢ HapacTBalla CJI0KHOCT.

[Ipenmer Ha u3cneaBaHETO ca JeMCTBHETO, OoOXBaTa M JONYCTUMUTE OrpaHUYEHUS Ha
npuHIna Ne bis in idem mpu CbBMECTHO WJIM MOCJIEIOBATEIHO MPOBEKIAHE HA HAKA3aTCIIHU W
aJIMUHUCTPAaTUBHOHAKA3aTE€IHU IIPOM3BOJCTBA, OCHOBAHM HAa €IHM M ChIIM (HAKTUYECKU
o0cTosTeNnCTBA. AHATIM3BT € HACOYEH KbM KPUTEPHUTE 32 JOIIYCTUMOCT Ha M0100HO KyMyJIHpaHe,
U3BE/IEHHU B NpakTUKaTa Ha EBponelickus ¢/ 1o rnpaBaTa Ha yoBeka U Ha Cpaa Ha EBponeiickus
CbI03, BKJIIOUUTEIHO M3MCKBAaHUATA 3a MPONOPLHMOHAIHOCT, JOCTaThYHA KOOPAMHALUSA MEXAY

MMPOU3BOACTBATA U I'APAaHTHPAHC HA CBIMHOCTHOTO ChbABbPIKAHUC HA 3aCECTHATUTC OCHOBHU IIpaBa.

[Ipe3 nocnenHuTe AeceTusaeTHs ce HaO/l01aBa yCTOMYMBA TEHJEHIUS KbM pa3llMpsiBaHE Ha
o0OxBaTa M MIHTEH3UTETa HA aIMUHUCTPATUBHOHAKA3aTeJIHATa PENpeECHsi, 0COOEHO B 00JaCTH KaTo
JAaHBYHOTO MPABO, PETYIUPAHETO Ha (PUHAHCOBUTE Ma3apH, 3allUTaTa Ha KOHKYpPEHLHMATA U
3amMTaTa Ha (PMHAHCOBUTE MHTepecH Ha EBpomnelickus cbro3. B Te3n chepu aiMUHUCTpaTUBHUTE
CaHKIMU BCE MO-YECTO MPHUA0OMBAT ,,HaKa3zaTeJEeH™ XapaKTep MO CMUCHhIa Ha aBTOHOMHMHTE
KpUTEPUHU, PA3BUTH B MIPAKTHKATA HA €BPONENUCKUTE ChIWINIIA, KOETO BOJIH J0 MPUPABHIBAHETO

UM I10 €CTECTBO U TCIKECT N0 HAKA3aTCIIHOIIPABHU MCPKHU.

CT)H_[eBpeMeHHO CC YTBBbpKAaBa MpPaKTHKa Ha CBBMCCTHO HJIM IOCJIECAOBATCIIHO aHTaXXUPAHC
Ha HaKasaTejiHa U aJMHUHHUCTPATHBHOHAKA3aTCJIHA OTrOBOPHOCT 3a €IHU M CBHIIU (l)aKTI/IquKI/I
obctositencTea. ToBa nopaxJia BBIIPOCU OTHOCHO T'PAHUIUTC Ha AOIMYCTUMOTO KYMYJIMPAHC Ha
IIPOM3BOACTBA Y CAHKIIMH U IIOCTaBs IPHUHIIMIIA NE bis in idem MCKAY KIIACUYCCKOTO MY pa361/1paHe

KaTo aOCoNIOTHA TpoIecyajHa TapaHus W CHBPEMEHHHUTE TEHACHIIUHU, JOIYCKAIlX



OrpaHNM4aBaHCTO MY IIPU ONPEACIICHU YCIIOBUA. B IMpaKTHUKAaTa Ha eBpOHeﬁCKHTC CbAMJIMIIA KaTO

TaKWBa CC OTKPOABAT U3UCKBAHUATA 3a ITPOIMOPLHUOHAIIHOCT HAa CbBKYIIHATA CAHKIIMOHHA pCaKI K,

3a QYHKIIMOHATHA W BPEMEBa KOOPIMHAIMS MEXTy TPOU3BOJICTBATA, KAKTO U 33 TapaHTUPAHE HA

CBIIHOCTHOTO ChbABPKAaHUEC HA OCHOBHHUTC IIpaBa B paMKUTC Ha IIPUHIMIIA HA ITpaBOBaTa AbP>KaBa.

3. Iles 1 3a1a44 HA U3CJIEIBAHETO

OcHoBHa II€JI Ha U3CJICABAHCTO OT TCOPETHUYHA I'JICHA TOYKA € Ja JOIPHUHECE 3a U3sCHABAHE

Ha ChIbp)KAaHMETO, OOXBara WM TpaHHUIIMTE Ha HpuHIMIA NEe bis in idem B ycioBusita Ha

KOHKYPCHIUA MCKAY HAKa3aTCJIHU U aAMUHUCTPATUBHOHAKA3ATCIIHU PCIKUMHU, a OT IPAKTUICCKA

- Ja MPEAJIOKHW HACOKHM 3a YCBbBBbPUICHCTBAHC HA HAllMOHAJIHATA ITPpaBHA ypea6a B CbOTBETCTBHCE C

eBpOHefICKHTe CTaHOapTH W U3UCKBAHUATA HaA IMPAaBOBaTa AbpPiKaBa W 3a IMOCTUIaHC Ha IO-ACCH

OanaHc MCKIY C(beKTI/IBHOCTTa Ha HallMOHAJIHATa CAHKIMWMOHHA ITOJMTHUKA W I'apaHTUPAHCTO Ha

IIpaBaTa Ha JIMliaTa CpCuly JBOMHO HaKa3aTeJIHO MMpeCICABAHC U PCIIPCCHA.

3a peain3nupaHe Ha MMOCTaBCHATA LS JUCCPTALUOHHHUAT TPYA CU ITOCTaBsA CJICAHUTC OCHOBHU

3agaqu:

Jla ce W3SICHM TeopeTHYHaTa CBIIHOCT, ChABPXKAHUE, OOXBAaThT M TPAaHHLUTE Ha
npuHimna nNe bis in idem upe3 ananu3 Ha HeroBara MpaBHA MPUPOJA, CTPYKTYPHH
SJIEMEHTH U Pa3BUTHE B OBJITapCKOTO, EBPOIEHCKOTO M MEKIYHAPOIHOTO MPABO;

Jla ce n3cienBa HopMaTHBHATA ypea0da Ha NPUHIUIIA B OBJITapCKOTO U €BPONEHCKOTO
MPaBo, BKIIOYHUTEIHO HErOBOTO 3aKpernBaHE B MEXKIyHAPOJHOIPABHHUTE aKTOBE,
npaBoto Ha EBpomeiickus CcbhI03 W HAMOHATHOTO 3aKOHOMAATEICTBO, C OTJE[
o4epTaBaHe Ha HETOBHs 00XBAaT U TPAHUIIN;

Ha ce u3cieaBa CHOTHOLICHUETO MEXTY Haka3aTelHaTa u
aIMIHHACTPaTHBHOHAKA3aTEIHATa OTTOBOPHOCT B YCJIOBHSTA HA KOHKYPEHIUS MEKIY
pa3UYHU CAaHKIIMOHHH PEKUMH, KaTo Ce aHAIM3Upa JOMYCTUMOCTTA Ha KYMYJIUPAHU
MPOM3BOJICTBA M CAHKI[MH B CBETJIMHATA HAa €BPOMNCHCKUTE CTAHIAPTH 3a 3allUTa Ha

OCHOBHUTE IIpaBa,



e Jla ce cucreMaru3upa U KPUTUIHO OLICHH MPAKTHKATA HA €BPOIEHCKHUTE FOPUCAMKIINH,
OTHOCHO KPUTEPHHTE 3a MPUIOKUMOCT M OTPaHUYEHHUATa Ha puHImIa Ne bis in idem,
KakKTO U OTPaKEHHETO M BbPXY HAIIMOHAJIHATA [IPABHA CHCTEMA;

e Jla ce yCTaHOBH CTEIEHTa Ha ChOTBETCTBHME Ha ObJrapckara HOpMaTHBHA ypemba u
chleOHa MPAKTHKA C M3MCKBAHUATA Ha ITPAaBOTO Ha EBPOMENCKUS ChIO3 M CTAHAAPTUTE
Ha MpaBoOBaTa JIbPKaBa, KaTo Ce OTKPOST ChIIECTBYBAIIUTE IIPOTHBOPEYHS U TPOOIEMHU
NPH [IPUJIATaHETO HA MPUHIIAIIA,

e Bwn3 ocHoBa Ha HanpaBeHUTE U3BO/IHU J1a ce hopmyaupaT npemioxenus de lege ferenda
3a yChBBPIICHCTBAHE HA HAIMOHAJHATA MPaBHA ypea0a, HaCOYEHH KbM IOCTUTaHe Ha
OaJlaHCUPAHO CHOTHOIIEHHE MEXIy e(EKTHBHOCTTa Ha CAHKIMOHHATA JIbp)KaBHA
MOJINTHKA ¥ TAPAHTUPAHETO Ha 3aIlUTaTa CPEILy ABOWHO HAKA3ATEIIHO MPECICABAHE U

HaKa3BaHC.

4. MeromoJiorus

H3noa3Banu ca CaeaHUTE HAaYyYHO-U3CJICA0BATCIICKU METOJU 3a PCUIABAHC HA TIOCTAaBCHUTC

3aa4u IIpH IMMOCTUTAHC HA TOCOYCHATA LECJI:
° HOpMaTI/IBHO-aHaJ'II/ITI/ILIGH METO[

Ha mepBo MsICTO € mpHI105k€H HOPMATUBHHUSAT (JJOTMaTHUUY€H ) METO/, UYpe3 KOWTO € U3BBPILEH
aHaJIM3 Ha HAI[MOHAJIHATA, CBpOIIeiicKaTa 1 MEeXIyHapoIHATA TIpaBHA ypenda Ha npuHIumIa ne bis
in idem, BKIIOYUTENHO pa3mopeqOUTe Ha HAKA3aTEIHOTO M aJMHUHHCTPATHBHOHAKA3aTEIHOTO
3aKOHOJATEICTBO, KAaKTO M pEIEBAaHTHUTE aKTOBE Ha MpaBoTO Ha EBpomelckus cbo3 U

MEXIYHaApOAHOTO MPaBo.
e licTopuko-npaBeH METOJ

[IpuiioskeH € UCTOPUKO-TIPABHUSAT METOJ, Ype3 KOWTO Ce MpOCIeNnsBa Bb3HUKBAHETO U
pa3BUTHETO Ha TPUHIIKIA NE DIS in idem u HeroBata TpaHchopManus OT KiIacHyecKa MporecyaiHa

rapaHiys KbM JUHaAMWYCH UHCTPYMCHT B paMKUTC Ha CbBPEMCHHUTC CAHKIIMOHHU PCKHUMU.

e (CucreMeH METO



W31mo13BaH € 1 CHCTEMHUAT METO/, II03BOJISIBAIL] H3CIIEABAHETO Ha MpHUHIKIa Ne bis in idem
B HEroBaTa B3aWMOBpPB3Ka C APYrM OCHOBOIIOJIArally Havyaja Ha HAaKa3aTeIHOTO U €BPOIEHCKOTO
[PaBoO, BKJIIOYUTEIHO MPHHIMIIA Ha MpaBoOBaTa IbpiKaBa, MPOMOPIHOHATHOCTTA M B3aHMHOTO

MpU3HABaHE.
e KpuUTHKO-aHAIUTHYCH (KOHCTPYKTHBEH) METO/

W3nomn3BaH € KPUTHKO-aHATUTHYCH (KOHCTPYKTHBEH) METOJl, Ype3 KOWTO Ce M3BBPIIBA
mpersen Ha JelcTBallara OTHOCMMa ObJrapcka npaBHa ypeada U Ha HACTHIWINTE HOPMATUBHU
M3MEHEHHUS B CBETJIMHATA HAa €BPOIEHCKUTE CTAaHAAPTH, KAaKTO U ce GopMyIupar apryMeHTUPaHU

npeanoxenus de lege ferenda 3a HEHHOTO YCHBBPIICHCTBAHE U CUCTEMHO HPEIM3HPAHE.
e Amnanu3s Ha chAcOHATa MPAKTHKA

ChIecTBEHO MSCTO 3aeMa aHANM3bT Ha ChJAcOHATAa NpPAKTHKA, KAaTO € H3BBPLICHO
CHCTeMaTH3MpaHe U KPUTHYHA OICHKA HAa PEICHUATA Ha EBPONCHCKUTE IOPUCAUKIUK OTHOCHO
ChIBPIKAHUETO, MPUIOKHOTO TOJIe M JONYCTUMHUTE OIpaHMYCHUs Ha npuHimna ne bis in idem.
[IpakTuKaTa € u3clie/IBaHa ¢ OrJIe/l U3BEXKIAHEe Ha KPUTEPUH 32 IIPOIOPIIHOHAIHOCT, KOOPIHHAIIUS

MCKAY NPOU3BOACTBATA U 3alllUTA HA ChbITHOCTHOTO ChbABbPKAHNEC Ha OCHOBHUTC IIpaBa.
L4 CpaBHI/ITeHHOHpaBeH METOJ

[IInpoko NpUIOKEHHUE HAMHUpPAa CPAaBHUTEIHOIPABHUAT METOJ, M3IOJI3BaH KakToO IIO
OTHOILICHHE Ha CHIIOCTaBKAaTa MEXAy ObJrapckara mpaBHa cucTeMa M MpaBoTo Ha EBponeiickus
CbIO3, TaKa W MNPH aHaJIM3a Ha 3aKOHOOATCIIHUTC PCUHICHUA B OTACIHHU ABbPIKABU YJICHKHW Ha
EBponeickus cpro3. Upes Hero ce n3cieBar pa3jIndHi MOJEIIN Ha PEryJupaHe Ha KyMYJIMPaHHUTE

IMPOU3BOJACTBA U CC I/II[eHTI/ICI)I/II_II/IpaT ,[[06pI/I MMPAKTUKU U TCHACHIIUN B PA3BUTHUCTO HA IIPUHIIUIIA.

Upe3 chbueTaBaHETO HA IMOCOYCHHTE METOAM C€ OCHIYpsiBa ISUIOCTEH TEOPETHUYCH U
NPaKTHYECKH aHAJIU3 Ha JICHCTBUETO M OrpaHUYCHHATA Ha MpuHImIa Ne bis in idem B ycnoBusita

Ha KOHKYPCHIHA MCKAY HAKA3aTCIIHU U aIMUHUCTPATHUBHOHAKA3AaTCIIHU PEKUMU.

5. O6eM u CTPYKTYpa HA JTUCEPTALUOHHUS TPYA

A



Y HAIlMOHAJIHM aKTOBEe M u3cienBaHara chacOHa mpaktuka Ha ECIIY, CEC u HamumoHaHU

cpaunuia. Tol chabpka 242 OeNeKKH MO JTHHUS.

CrpykTypata Ha JUCEPTAlMOHHMS TPYA € U3rpajieHa Taka, ye Ja OCUTYPH JIOrHuYecKa
IIOCJIEZIOBATEIHOCT U TEMaTUYHA LSUIOCT Ha U3JI0KEHUETO. B chabpKaTeaIHO OTHOIIEHUE TOM Cce

CbCTOU OT.

e VBOI

o M3znoxenue, npeacTaBeHo B 4 riaBu;

e 3akmaroueHue;

e U3Boau u npennoxenus de lege ferenda;

e bubmuorpadus.

e Hayuynu nyOnukanuu - 53 U3TOYHUKA;
e MexayHapOoaHH, €BPOIIEHCKU U HALIMOHAJIHU aKTOBE;
e Cpuebna npaktuka Ha ECITY, CEC u HanlmoHaJIHA TaKaBa;

q ® Pemenusa na KC na Peny6bnuka benrapus.

Fl. CbABPKAHUE HA TUCEPTALIMOHHUSA TPY ]I

a
H 1. YBO/J
e - - -

[Mpuniuner ne bis in idem, koiito 3abpaHsiBa exHO JinIe Aa OBbJe MPECICIBAHO WU
T

HaKa3BaHO IMOBCYEC OT BCAHBK 3a €AHO U ChUIO ACAHUEC € OCHOBHA I'apaHIW HA HAKA3aTCIHOTO
?{paBo, CBbp3aHa C IIpaBHATA CUTYPHOCT U 3alllUTaTa Ha IpaBaTa Ha JIMIATA. B CbBPCMCHHUTC
IpaBHU CHCTCMHU HETOBOTO IMPUIIOXKCHUEC CC€ YCIIOKHABA IMOpaaud HapacTBallaTa IIpaKTUKa Ha
C

KyMYJIMpaH€ Ha aIMUHUCTPATHBHOHAKA3aTCJIHU W HAKa3aTCJIHU NPOU3BOJACTBA 3a €IHO U CHIIO
a

IIOBCIACHHUC, 0co0eHO B 00J1aCTH KaTo AAaHBYHOTO IIpaBo, (I)I/IHaHCOBI/ITC nmasapu v 3alurara Ha

¢unancosute untepecu Ha EC.
u

3

I



JlvcepTalMOHHUAT TPY/L U3CieIBa IeHCTBUETO Ha MpUHIKIA Ne bis in idem B ciryuaunte Ha
ChBMECTHO WJIH TIOCJICIOBATEIIHO HajlaraHe Ha aIMUHUCTPATHBHHU U HAKAa3aTCIIHU CAaHKIIMH, KAKTO
¥ O'paHMYEHHUATA HA HETOBOTO MPHJIOKEHHUE B OBJITapCKOTO M €BPOIICHCKOTO IPaBo. AHAIU3UPAHU
ca HopMaTHBHaTa ypenoa, npakrukara Ha Chaa Ha EC u EBponelickus ¢bJI 110 IpaBaTta Ha 40BEKa

1 OCHOBHHTC HpO6HeMPI IIpU KOHKYPCHIUATA MCXKAY pa3IMdYHU CAaHKIIMOHHH PCXKUMMU.

N3cneaBanero nenu a oyeprae Bb3MOXKHOCTU 32 YCHBBHPIICHCTBAHE HA HaIlOHATHATA
mpaBHa ypenda upe3 MO-ACHO pasrpaHHyaBaHe MeEXAy aIMUHUCTPATUBHU HapyIIEHUS C
HaKa3aTelleH XapakTep U MPECTHIUICHUS M 4Ype3 BbBEXKIaHE Ha SICHU KPUTEPHUH 3a JOIYCTHMO

orpaHMYaBaHe Ha rpuHIKIa Ne bis in idem B cbOTBETCTBUE C €BPONEHCKUTE CTAHIAPTH.

2. I7IABA IThPBA

NPUHOUIIBT NE BIS IN IDEM B BBJITAPCKOTO U B EBPOIIEHCKOTO
ITPABO

B mbpBa riaBa ce uscieBar NOHATHETO, HCTOPUYECKOTO Pa3BUTHE U MpaBHATA ypenda Ha
npuHiaa Ne bis in idem B ObJrapckoTO U €BPOMENCKOTO MpaBo. [I[puHIMIBT H3pa3sBa 3adpaHaTa
eIIHO JIUIEe a ObJie ChIICHO MM HAaKa3BaHO JIBA ITBTH 33 €THO M CHIIO JCSHUE U TPEICTABISIBA
(dbyHIaMeHTaJIHA TapaHIUs 3a CHPABEIUB TPOIIEC, MPaBHA CUTYPHOCT M 3alllUTa Ha OCHOBHHTE

npaBa.

AHanmu3upaHu ca HCTOPUYECKUTE KOPEHH Ha MaKCHMaTa, YMUTO MPOSIBICHHUS C€ OTKPUBAT
olllc B aHTHYHATA TpaBHa U (Puiocodcka MHUCHI, BKIOYUTEIHO B TPBUKUTE ChIACOHH peud Ha
JlemMocTteH u B OuOJelickaTa muteparypa. M3Bexa ce 3aKIrueHUeTo, ye Makap GopMyITupoBKaTa
ne bis in idem ga He ¢ aBTeHTHYHA pUMCKa MaKCHMMa B CTPOTHS CMHCBJI, TS TOCTEIEHHO Ce
YIBBpKJaBa B MpaBHATA TPAJAUIIMSA W HAMHUpPa IIHPOKO MPHIOKEHHE B CHBPEMCHHUTE MPABHH

CUCTCMHU.

[IpocnensBa ce pa3BUTHETO Ha NMPUHLMIIA B €BPOIEICKAaTa MpaBHAa TPAJWLIMS, HETOBOTO

YTBBbpXKJAaBaHe KaTo TapaHIUsl Cpelly JBOMHO Haka3BaHE M KaTO HM3pa3 Ha 3audTaHeTO Ha



YOBCUIKUTE IIpaBa, KAKTO U IIOCTCIICHHOTO HpI/I,Z[06I/IBaHe Ha HETOBOTO HaJHAIMOHAJIHO 3HAYCHHEC

B MEX/1YHapOAHOTO U €BPOIEHCKOTO MIPaBo.

CnennasHO BHUMaHHE € OT/JEJICHO Ha M3TOYHHUIIUTE HA MPHHLUMA B OBITapCcKOTO MPABO.
Orme cbe 3aKoHa 3a YIIIAaBHOTO ChAONPOU3BOACTBO OT 1897 T. e BbBeZeHa 3a0paHaTa OIpaBIaHO
WIN OCBIECHO C BIA3/1a B CWIA NPHUCHAA JHUIE Ja ObJE IMPECcIeBAHO MOBTOPHO 3a CBHLIOTO
NPECTHIUICHHE, KOETO OCTaBsS OCHOBHUTE HA IIPHUHIIMIIA B HALIMOHATHATA HAKA3aTEIHOIIPOIIECyaTHa

CcHuCTCMa.

HcropuueckusaT aHanu3 mokasBa, 4ye oule B kpasg Ha XIX u Hauanoto Ha XX Bek ce
NOSIBSIBAT MPEANIOCTABKU 32 KOHKYPEHIUS MEKIY pa3InyHU (popMuU Ha IIpaBHA OTTOBOPHOCT U 3a
BB3MOKHO KyMYJIMpaHe Ha CaHKIMHU. MeXayHapoIHONIPaBHO U3MEpEHUE IPUHLUIBT [10Jy4aBa ¢
parudunupanero ot bearapus npe3 1924 r. Ha MexayHaponHaTa KOHBEHIUS 3a MpeECcieIBaHe

Pa3MpPOCTPAHCHUETO U THProBUATA C OE3HPABCTBEHU M3JaHUS.

IIpocneneHo e pa3BUTHETO HAa MPHUHLMIA M B IO-KbCHUTE €Talld Ha OBJIrapcKoTO
HaKa3aTeJHOIPOLIECyaJIHO IIPaBO, BKIOUUTENHO ciel 1944 r., korato ce nmpuema Koaupuuupana
ypenda Ha HakaszaTe Hwus mpoiec upe3 HakazaremHo-mporiecyamHuTe kojaekeu ot 1952 r. u 1974r.

B To31 nepuoa MpUHUUIIBT CC MpHUJIara OCHOBHO B PAMKUTEC HAa HATMOHAJIHATA FOPUCAUKIH.

W3cnenBanero mokasea, 4e MPUHIMIBT Ne DIS in idem uma yCTOWYMBO NPUCHCTBHE B
OBJITapCKUSI IPaBEH peJl KaTo TapaHIys 3a MPaBHa CUTYPHOCT M CTAOMIIHOCT Ha BIIsI3JIaTa B CHJIA
npucbaa. HeroBoto mnpuioxeHue obade Mopakaa MPaKTHYECKH BBIPOCH, OCOOEHO MpHU
KOHKYPEHIIMS MEXIy Haka3aTellHa W aJMUHHCTPAaTHBHOHAKa3aTeHa OTTOBOPHOCT, YHETO
U3SACHSBAHE C€ OCBIIECTBABA Ype3 ChJcOHATa MpaKTUKAa M THIKyBaTelHAaTa JCHHOCT Ha

BBPXOBHHUTC CHbAUJIMUIIA.

B eBpomeiickoto mpaBo mpuHIMIBT Ne bis in idem ce ocHoBaBa Ha cucrema OT
B3aUMOJICHCTBAIIM HM3TOYHUIIMA, BKIIOYBAIIM MEXIyHAPOIHONPAaBHH aKTOBE 3a 3alluTa Ha
OCHOBHHTE ITPaBa, MPaBoTo Ha EBpomneiickus Ch103 U KOHCTUTYIIMOHHUTE TPAIUIIUU HA TbPKABUTE
uyneHkd. HeroBata HopmaTtuBHa ypemba ce cwhabpka B wi. 4, §1 or Ilporokon Ne 7 kbM
KonBenmmsaTra 3a 3ammra mpaBara Ha 4YOBeKa M OCHOBHHTE cBoOOam, wi. 50 or Xaprara Ha

ocHoHuTe npaBa Ha EC u un. 54 ot KonBennusTa 3a npuiarane Ha llleHreHCKOTO cCriopasyMeHue.



B pesynTar nmpuHIMIBT ce yTBBpKJaBa KAaTo OCHOBHO IPAaBO M BaKEH EIEMEHT OT
IPOCTPAHCTBOTO Ha cBOOOAA, cUrypHocT u npasochaue Ha EC. HeroBorto npunoxenue obaue He
e abCOJIIOTHO M ce choOpa3siBa ¢ HEOOXOAMMOCTTa OT €(EeKTUBHO HAKA3aTEIHO NPAaBOCHIHE U

3amurara Ha OGH.IGCTBGHI/ITG u (I)I/IHaHCOBI/ITe HHTEPECHU Ha Crr03a.

Pasriienana e ypenbara Ha npunitumna ne bis in idem B KonenuusTa 3a 3amiura Ha mpaBara
Ha YOBEKa M OCHOBHHUTE CBOOOJIM M B XapTaTa Ha OCHOBHMTE IpaBa Ha EBpomeiickus cbio3.
[Tomueprano e, ye mpaBaTa, rapaHTHpaHu OT EBpomeiickaTa KOHBEHIMS 3a IpaBaTa Ha YOBEKa,
CbOTBETCTBAT IO CBHAbpPKAHME HA OCHOBHHTE IIpaBa, yCTaHOBEHHM B XapTara, KaTo Ta3u
MIPUEMCTBEHOCT € 3akpeneHa B wi. 52, § 3 XOIIEC. I1o To3u HauMH ce OCUrypsiBa BUCOKA CTETICH
Ha ChIIACYBAHOCT MEXKy JBaTa aKTa, KaKTO 10 OTHOIICHUE HA ChIBPKAaHUETO Ha IpaBaTa, Taka u
Ha JIONyCTUMUTE OrpaHuyeHus. 3abpaHaTa 3a MOBTOPHO OCHXKIaHE WM HaKa3BaHe, ypeleHa B UJl.
4, § 1 ot Ilpotokon Ne 7 kem EKITY, ¢popmupa MuHNMalleH cTaHIapT 3a 3alllMTa Ha MpaBaTa Ha
YOBeKa, KOMUTO cienBa aa Obae cmasBaH M B npaBoto Ha EC. Tasu rapanius He MOANIEKH HA

JepOTHpaHEe JIOPU TIPH U3BBHPEIHN 00CTOSTEIICTBA.

CrpuieBpeMeHHO XapTaTa HE MOKE Jla MPEeoCTaBs MO-HUCKO HMBO Ha 3allUTa OT TOBA,
rapantupano ot EKIIY, makap fa ch3maBa caMOCTOSTENHU CTAHIAPTH B PAMKUTE HA aBTOHOMHMUS
npaseH pen Ha EC. [Ipu ThikyBaHeTO Ha HEHHUTE pa3nopeion ce B3eMar NnpeBu U opULHaIHUTE
pa3sicHeHHsT KbM XapraTa, KOUTO, Makap Ja HsAMaT OOBbBp3Ballla CUJIa, UMAT 3HAYUTETHA
TBJIKYBaTeJIHa CTOMHOCT U AONPHUHACAT 3a nocienoBarenHoct Mexay npasoro Ha EC, EKIIY u

KOHCTUTYHHUOHHHUTC TpadulINU HA IbPKABUTC YICHKU.

B pamkure Ha cucremara Ha EKITY mpuniunst ne bis in idem e BbBeneH ¢ wi. 4 ot
[Ipotokonm Ne 7, xoiiTo 3abpaHsBa €IHO JMIle Ja ObJle MOBTOPHO CHJICHO WJIM HAaKa3aHO 3a
MPECTHIVICHHE, 32 KOETO BEY€E € OMIIO OKOHYATEITHO OMPaBIaHO WU OCHJCHO B PAMKHUTE Ha €Ha U
cblla abpkaBa. B mpaktukara Ha ECIIY nmpuiokeHHeTo Ha MPUHIMIA Ce M3SICHSABA 4pe3 TpU
OCHOBHHU €JIEMEHTAa: HaKa3aTeJHMs XapaKTep Ha MPOU3BOACTBOTO MO aBTOHOMHHS CMHUCHI Ha
KonBeHIMsTa, UICHTUYHOCTTA HA (pakTuTe (Idem) ¥ HATMYUETO HA TIOBTOPHO MpECIie/IBaHe U

HakasBasne (Dis).

ChbIlecTBeH NPUHOC 32 Pa3BUTHETO Ha IpuHIMNA uMa npaktukara Ha ECITY, ocobeno

pemienusita Sergey Zolotukhin v. Russia u A and B v. Norway, ¢ kouTo ce yTBBpKIaBa



(baKTI/ILIeCKI/IﬂT moaAXxoJ IMpu Npe€ucHKaTa 3a MACHTUYHOCT Ha ACIHUCTO U CE pa3BUBAT KPUTCPUHUTE
3a OOIMMYCTHUMOCT Ha MapajJICIIHU WA ITOCJIICAOBATCIHU IMPOHU3BOACTBA. C’bI[’bT mnpuema, 4€ HC €
HaJIMIEC HAPYHICHUEC, KOIraTO MCKAY HPOU3BOACTBATA CHIICCTBYBA JOCTATHYHO TACHA BPBH3Ka IO
CbIIECTBO W BBHB BPCMCETO, TaKa Y€ TC Ja CC€ pas3ryICKIaT KaTo 4YaCTh OT €AMHHA CAaHKIMOHHA
pC€aKlug Ha AbprKaBaTa. KOHBCHHI/IHTa JAOITyCKa U Bb300OHOBSBAaHE Ha OKOHYATEIHO IIPUKITHOYNIO
IMPOU3BOJACTBO IIPpHU HAJIMYKEC HA HOBU q)aKTI/I, HOBOOTKPUTH 00CTOSITEICTBA UIIN ChIICCTBCH ITOPOK

B IpCAXOAHOTO ITPOHU3BOACTBO.

CriernaiHO BHUMaHHUE € OTJC/ICHO M Ha MSICTOTO Ha IpUHIKIa Ne bis in idem B cucremara
Ha XapraTta Ha ocHoBHUTE IpaBa Ha EC. B wi. 50 XOIIEC To#i € npoBB3riaceH KaTro OCHOBHO
[PaBO, TapaHTHPAIlO, Y€ HUKOW HE MOXe Ja ObJe MOBTOPHO INpECIeIBaH WM HaKa3aH 3a
[PECTBHILUICHHUE, 38 KOETO BeYe € OMJI OKOHYATEIHO ONPaBJAH WIM OChIEH HA TEPUTOPHUATA Ha
Cpro3a. Xaprara MMa ChbllaTa FOpUAMYECKA CHUJIAa KaTo yupeauTenHure jgoroBopu Ha EC wu
IpEJCTaBIsABa YaCT OT IIBPBUYHOTO IpaBo Ha ChI03a, MOpagM KOETO pasnopenduTe M HMaT
IPEAUMCTBO TIPeJ] BTOPUYHOTO MPABO M HAMOHAIHHUTE IPABHH HOPMH B MPHJIOXKHOTO IOJIE Ha
npaBoto Ha EC. CwriuacHo mpaktukata Ha Chaa Ha EC, BKmrountenno mo aenoto Akerberg
Fransson, Xaprara ce mpuiiara BUHard KOraro HallMOHAIHUTE OPraHH AEHCTBAT B PAMKUTE Ha

npaBoto Ha Chro3a.

Pasnopenbata Ha ui. 50 XOIIEC kopecnionanpa cbe ChAbpkaHUeTo Ha 4il. 4 oT [IpoToko:n
Ne 7 xpm EKITY, HO nMa mo-mupok TepuTopHalieH 00XBaT, Thil KaTo ce Mpujara Ha paBHUILE
EBpornelickust cbio3. EQekTHBHOTO npuiiaraHe Ha NPUHIIMIIA € TSCHO CBBP3aHO M C MPHUHIINIIA Ha
B3aMMHOTO [IPU3HABAHE HA ChACOHUTE PEIICHUS 110 HAKa3aTEeJIHU J1€1a, KOUTO MpeIoara BUCOKO

paBHHUIIC HA B3aUMHO TOBCPUC MCIKAY ABPIKABUTC YJICHKH.

B T03u KoHTEKCT IpUHIMIBT Ne biS in idem ce yTBBbpKIaBa KaTo ChIIECTBEH SIEMEHT OT
MPOCTPAaHCTBOTO Ha cBOOO/Ia, CUTYPHOCT | npaBochaue Ha EC 1 kaTo BaykHa rapaHIIMs 3a 3aluTa
Ha OCHOBHHUTE IpaBa. Toil ”Ma KOHCTUTYLIMOHEH XapakTep B npaBHHs pex Ha Chio3a U HaMuUpa
NPUIOKEHHE B PA3IMYHUA O0JACTH HAa CHIO3HOTO pEryiupaHe, BKIOYHUTEIHO KOHKYPEHTHOTO

paBo, 3anuTaTa Ha ¢puHaHcoBuTe uHTEepecu Ha EC u 6opbarta ¢ nmpaHeTo Ha mapw.

HpaKTI/IKaTa Ha C’bﬂa Ha EBpOHeﬁCKHH CbhbIO3 UMa KJIFOYOBO 3HAYCHUC 3a OIPCACIIAHCTO HA

ChIBPIKAHUETO U MPUIIOKHOTO TMOJIe Ha TpHHIUIa Ne bis in idem. Upe3 cBoute pemienns ChabT



U3SCHSBA MPEIOCTABKUTE 32 HErOBOTO MpPHJIAraHe, KPUTCPHUTE 332 WACHTUYHOCT HA JICSIHUETO
(idem) u cyOekra, KakTO W JOIMYCTUMUTE OTPAHUUCHHS Ha TOBA MPaBO ChIIACHO Wi. 52, § 1 oT
XapraTta. B T03M KOHTEKCT NPUHIMIBT C€ pasIiiekJa He caMO KaTo IPOIecyaliHa TapaHIus 3a
3alllUTa Ha JIMIETO, HO M KaTO €JIEMEHT OT (YyHKIMOHHPAHETO HAa MPOCTPAHCTBOTO Ha CBOOO.A,
CHT'YpHOCT ¥ IipaBochane Ha EC, o0CHOBaHO Ha B3aMMHOTO ITPU3HABAHE Ha ChJICOHHUTE PEIICHUS H

B3aMMHOTO JOBCPHUC MCKIY AbPKABUTC YICHKHU.

Cpaednara npaktuka Ha CEC B Ta3u obsact ce ¢popMupa OCHOBHO 4Upe3 MPEIOAUIHATHU
3anuTBanusa 1o wi. 267 JIDEC. Upe3 tax Cpapr dopmyaupa KpUTEpUU 3a MPUJIATaHETO Ha
npuHIMIa Ne bis in idem, KOUTO ca 3aABDKUTENHY 38 HAIIMOHAIHUTE ChAWIHIIA. ChIICBPEMEHHO
TOH moaueprana, ye pasnopeadouTe Ha Xaprara, BKIIOUUTEIHO wi. 50, ce mpuiaraT caMo KOraro
Pas3MIekAAHOTO MPABHO MOJIOKEHHUE TI0Majia B MPHIIOKHOTO MoJie Ha rpaBoto Ha EC chriacHo ui.

51 XOIIEC.

EnHa OT OCHOBHHTE MPEANOCTABKH 32 MPHIOKECHUETO Ha MPHUHIIUIA € HICHTUYHOCTTa Ha
cybeKTa - e[JHO U CBHIIO JIHIIE a Ob/Ie MOI0KEHO Ha MOBEYE OT €JHO HAKA3aTENIHO MPecieBaHe
WM CaHKIMS 32 €HO U ChIIO ToBeaeHue. B mpakrukara Ha Cwaa Ha EC nociemoBaTenHo ce
nprema, 4e 3abpaHara 3a JBOMHO HpECieBaHEe CE OTHACS CaMo [0 €IHO M ChILO JIMIE U HE ce
npuiiara, KOrato MpPOW3BOJCTBATA Ca HACOYCHH CpEIly Pa3IM4YHU TpaBHU cyOekTtd. ToBa e
HNOTBBPJCHO HampuMmep B pemienusita Gasparini and Others u Orsi u Baldetti, xbnero CbasT
npueMa, 4e CaHKIIMOHMPAHETO Ha FOPUANYECKO JIMIE M HAKA3aTeTHOTO MPECie/IBaHe Ha HErOBHS
3aKOHEH TPECTABUTEI KaTO (PM3MIECKO JIUIIE HE MPEICTABIISIBAT HAPYIICHHE HA MpuHIua Ne bis

in idem.

Bropata ocHOBHa mpeanocTaBka € HAJIMYMETO Ha elIeMeHTa DIS, Koifto mpexmoiara
MOBTOPHO YIPaKHABAaHE HA HAKa3aTelIHA PENPECHs CIIPSIMO €IHO M CHIIO JIUIE 33 CBUIOTO JAEsSHUE.
Coraacuo un. 50 XOIIEC u un. 54 KIICI 3a0panaTta 3a HOBTOPHO Ipecie/lBaHE Ce Mpuiiara,
KOraTo I'bpBOTO IIPOM3BOCTBO € MPUKIIIOUMIIO C OKOHYATeNEeH akT. B mpakTukara Ha Cbia Ha EC
OKOHYATEJIEH C€ CYUTA AKTHT, KONTO OKOHYATEJIHO U3KIIF0YBA Bb3MOXKHOCTTA 33 HOBO HAKa3aTEIHO
IIpecieBaHe CBITIACHO HAIMOHAJIHOTO IPaBO M € IIOCTAHOBEH CJeJl pealHa IMpeleHKa o

ChIICCTBOTO HA CiIyvas.



CpasT mpueMa, 4e OpHHIUMOBT Ne bis in idem moke ma ce mpuiara W KOraro
MIPOM3BOACTBOTO € MPHUKIIYMIIO Ype3 MPOKYypOpcKa mporeaypa 6e3 ¢heOHO pemieHne, ako Ts
OKOHYATEJIHO W3KJII0YBA IO-HaTaThinHO mpecieaane (Gozitok u Briigge). O6patHO, Koraro
MPOU3BOJICTBOTO € MpeKpareHo (opMaiHo 0e3 pasriiekaaHe Mo ChINECTBO, aKThT HE MOpaXIa
neiicteuero Ha mpuHnuna (Miraglia, Kossowski). B apyru pemenns, karo Klaus Bourquain,

Turansky u M., CbabT TOIBIHUTEIHO M3SCHSABA KPUTCPHUTE 32 OKOHYATEITHOCT Ha aKTa.

Tperara ocHOBHA NpEANOCTaBKa € HAIMYMETO Ha eJIeMEeHTa I0em, KOWTO H3MCKBa
uJIeHTHYHOCT Ha aestHueTo. B nmpaktukara Ha CEC u ECIIY e Bp3npuer hakTHIECKH OAXO0I, TIPH
KOWTO peIllaBailo 3HaYeHUE MMa ChbBKYITHOCTTA OT KOHKPETHU (DaKTH, CBbP3aHU C €IHO U CHIIO
JUIE U HEePa3puBHO CBBHP3AHH 10 BpPEMe, MACTO W IMPEAMET, a HE NpaBHATA KBaTU(UKAIMS Ha
nessareto. To3u cTangapt e pa3suT B peauna pemenns Ha CEC, Bkmountenano Van Esbroeck, Van
Straaten, Gasparini, Kretzinger, Kraaijenbrink u Mantello, kakro u B npakrukara va ECITY 1o

nenoro Sergey Zolotukhin v. Russia.

OxoHuaTenHarTa INpCHCHKAa 3a HAJIWYHUCTO Ha CIICMCHTUTC bis u idem IPUHAIJIC)KU Ha
HAallMOHAJIHUTC CHbAWIMING, KaTO 4YpEe3 MPCIOANINATIHOTO IPOU3BOACTBO C'I)II"I)T Ha EC AOIIpHUHACA

34 U3rpakaaHCTO HA CIMHHU CTAHAAPTH 3a TAXHOTO THJIKYBAHC WU IIpHJIaraHe.

CriesBai BakKeH BBIIPOC, CBBP3aH C ACHCTBHETO Ha TpHHIMMA Ne bis in idem mpu
KyMyJIHPaHH TPOU3BOJICTBA M C M3TPAXKIAHETO HA MPOCTPAHCTBOTO HA CBOOOIA, CUTYPHOCT W
npaBochaue B EC, e B3eMaHeTo MpeIBul Ha MPUCHIN, TOCTAHOBCHHU B IPYTH JbPIKABH WICHKH.
To3u MexaHU3bM Ce OCHOBaBa Ha B3aMMHOTO JIOBEPUE MKy HAKA3aTeITHOMPABHUTE CUCTEMH Ha
AbpXKABUTE UWICHKH M Ha HEOOXOAMMOCTTa Ja C€ IPH3HABAT MPABHHUTE MOCIEAUIM Ha
OKOHYATEIIHUTE ChICOHM aKTOBE, MOCTAHOBEHHU B Jpyra abpkaBa. I10 TO3W HauMH ce M30srBa
NPOTHBOPEYMBO TPETUPAHE HA €HO M CBINO JIMIE M CE TapaHTHpa e(EeKTUBHOTO JCHCTBHE Ha

3a6paHaTa 3a JIBOMHO pecCiICABaHEC.

Panna ypen6a Ha MeXAyHapOAHHUTE MOCIEAUIIM HA HAKa3aTEIIHUTE IPUCHIN CE ChBbpPKa B
EBpomneiickara KOHBEHIMS 3a MEXIYHAapOJHO NpHU3HAaBaHEe Ha npuchau or 1970 r., kosToO
NpeABUKAA MEXaHU3MU 3a IPU3HABAHE, U3IBIHCHUE M B3€MaHE NPEABHUJ HA YYy>KICCTPAHHU

NPUCHIH, KAKTO M IPaBUJia, CBbP3aHH C JEHCTBUETO Ha MpuHIHMIA Ne bis in idem.



B nmpaBoro Ha EC T03M moaxon € pa3But upe3 PamkoBo pemenue 2008/675/T1BP, koeto
3abJKaBa JAbPKABUTE WICHKUM MPU HOBOOOpPA3yBaHW HaKa3aTEeIHM MPOU3BOJCTBA Jla B3emaT
MpeABU]] MPUCHAUTE, TOCTAHOBEHU B APYTU AbPXKABU WICHKH, IIPU CXOJHU YCIOBUS C TE3H 3a
HAIlMOHATHUTE MpHUChIU. [IpakTHYecKOTO mpuiaraHe Ha TO3W MEXaHU3bM C€ IMOANOMara u ot

crcTeMara 3a oOOMeH Ha I/IHq)OpMaI_II/IH OT PETUCTPUTE 3a CbAUMOCT, BBBEACHA C PamkxoBo pEeIICHUC

2009/315/11BP.

B ObarapckoTo nmpaBo TO3W MPUHIIHII € BEBECH upe3 wi. § oT HakazaTeHus Koiekce, KOUTo
JI0ITyCKa B3€MaHETO MPEJIBU/] Ha IIPUCHIU Ha YK ChJl, KOTATO TOBA TPOU3TUYA OT MEXKTYHAPOICH
noroBop. B choTBeTCTBUE € Ta3m ypenda ObArapCKUTEe ChAWININA CHOUPAT U CIIYKEOHO TaHHU 3a
BJIC3JIM B CWJIa IPUCHAU, TIOCTAHOBCHHU B IPYId AbPKABU YICHKH, KOCTO JOIIPHUHACH 3a ITPABUIIHOTO
WH/IMBUyAIM3UPAHE HA HaKa3aTeIHAaTa OTTOBOPHOCT U 33 €)EKTHUBHOTO MPUJIAraHe Ha MIPUHIUTIA

ne bis in idem B TpaHCrpaHUYHU CUTYAI[HH.

3. IJIABA BTOPA

NPUHOUITBT NE BIS IN IDEM B BBJI'APCKATA IIPABHA CUCTEMA -
PA3BUTHUE U TEHAEHIIUN

B Ta3u rnaBa ce m3cienBaT pa3BUTHETO M ChBPEMEHHHTE TCHICHIIMU B MPHUIIAraHETO Ha
npuHImna ne bis in idem B Obarapckara npaBHa CUCTEMa Ype3 aHAIW3 Ha HOPMAaTUBHATA yperoa,

CLI[C6HaTa IMMPpaKTHUKa U BIIMAHUCTO Ha eBpOHeﬁCKHTe CTaHAAapTHU BbPXY HAIITUOHATIHOTO IIPAaBO.

[TpyHIMOBT MpEaCTaBIsBa OCHOBHA rapaHIUs Ha HaKa3aTEIHMs MpoLec, HacOueHa KbM
HEJOIyCKaHE Ha MOBTOPHO HAKA3aTEJIHO INPECIIEIBAaHE HAa €HO U CBIIO JUIE 33 €IHO U CBIIO
JiesTHUE CJIe]] TOCTAaHOBSBAHE Ha OKOHYATeJIeH akT. Toil ocurypsiBa nmpaBHa CUTypHOCT, CTAOMITHOCT

Ha CT))IG6HI/ITG AKTOBC U CIIPaBECIJIMBOCT IIPU PCATU3UPAHCTO HA HAKa3aTCJIHaTa OTTOBOPHOCT.

HcTopudecknuTe My OCHOBH c€ OTKPUBAT OIlle B paHHUTE KOIU(DUKAINKA HA OBATapCKOTO
HAKa3aTEIHO MPaBO, BKIIOYUTEITHO B 3aKOHA 32 YIVIABHOTO ChAOMPOU3BOJCTBO OT 1897 T., KOWTO
BbBEXJa 3a0paHa 3a MOBTOPHO NpecielBaHE clie[ BisI3a B CHia NMpUCHAA. B mo-kbcHUTE

HAaKa3aTCIIHOIIPOUCCYAJIHN AKTOBC NPHUHOUIIBT CC€ pa3BHBA 4YpPE3 IIpaBWjiaTa 3a CHJIATA Ha



IpEChACHO HCIIO M OCHOBAHHUATA 3a IPEKpATABAHC Ha HAKa3aTCJIHOTO IIPOU3BOACTBO, KaTO 3a

IBPBH BT TO-sicHa ypenoda ce chabpka B HITK ot 1974 r. (wi. 24, an. 1, T. 6 HIIK).

Cnen xaro IIpotokon Ne 7 xem EKIIY craBa yact oT BbTpelIHATa MMpaBHA CUCTEMa Ha
PenyOnuka bwirapus, ciex momnucBaHero my Ha 3.11.1993 r mpunmumst ne bis in idem
npuaoOuBa TO-IIMPOKO MTPHIIOKEHHE, BKIIOUWTEIHO IO OTHONICHHE HA aJIMUHUCTPATUBHH
MPOM3BOJICTBA ChC CAHKLUMK OT HakaszareleH Xxapakrep. C Hallo)KeHHUTE Karo oOliecTBeHa
"HeoOxomumocT miMeHenns B HIIK or 2017 r. ce BBBeXIaT MOIBIHUTEIHA OCHOBAHHUS 3a
MpeKpaTsBaHe U CIHMpaHe Ha HaKa3aTeHOTO IPOU3BOJCTBO IMPH KOHKYPEHLHUS MEXIY
aIMUHUCTpAaTUBHOHAKA3aTeJIHA M HaKa3aTeJlHa OTTOBOPHOCT. Te3u W3MEHEHUs OTpa3sBaT
€BPOIEHCKUTE CTAaHIAPTH, CIIOPE]l KOUTO HE BCAKO aIMUHUCTPATUBHOHAKA3ATEIIHO TPOU3BOICTBO
€ pPaBHO3HAYHO HAa HAKa3aTeJIHO, a CaMO B OHE3M XHUIIOTE3H, MPU KOUTO aJIMUHHUCTPATHBHATA
CaHKIIUs, C OTJIE]] HA CBOSTA TEXKECT, MPEBaHTUBHO-PEIIPECUBHA 1I€JI M HAUMH Ha HajaraHe, HOCH

HAaKa3aTeJIeH XapakTep..

B CbBpPCMCHHATA CT),Z[C6Ha IMpaKTHUKa IPUHOHUIIBT CC IIpHUJIara Bb3 OCHOBA Ha (I)aKTI/ILIeCKaTa
HACHTUYHOCT Ha ACIHHMCTO, 4 HC Ha HCTroBaTa IIpaBHA KBaJII/I(l)I/IKaHI/Iﬂ, KaTO HalMOHAJIHUTC

ChJIMJIMILA THJIKYBAT IPaBOTO B choTBETCTBUE C npakTukara Ha CEC n ECITY.

[MpuniunsT Ne bis in idem Hamupa nposiBieHne He camo B Haka3zaremHo-mpoliecyamHus
KOJICKC, HO M B HOPMAaTHBHATA ypen0a Ha aIMHHUCTPATHBHOHAKA3ATEIHOTO IPOU3BOICTBO. B Tasu
chepa Toit e 3akperien B wi. 17 3AHH, xoifto 3a0paHsiBa MOBTOPHOTO HakKa3BaHE 3a
aIMUHHCTPATHBHO HAPYIICHHUE, 32 KOSTO BEYE € HAIOKCHO HaKa3aHHe C BIISI3BJ B CHJIA aKT, KATO

JOIBbJIHUTEIIHU FapaHLIUU ce chAbpkKaT U B wi. 33 u wi. 70 3AHH.

CrpliecTBeH NPUHOC 33 U3SCHSABAHE Ha MPUWIOKEHHETO HA MPHUHIMMA IPU KOHKYPEHIIMS
MEXIy Haka3aTellHa M aJMUHUCTPAaTUBHOHAKa3aTelIHa OTTOBOPHOCT MMa ChicOHATa MpaKTHKA.
TeakyBaTenHUTE pEIIEHUS HA BBPXOBHHUTE CHAUIUINA (QOpMHUpPAT KPUTEPUHU OTHOCHO
JOTTYCTUMOCTTa Ha TIOCJICIOBATETHN MPOU3BOJICTBA U TPAHUIIUTE HA JTBOMHOTO CAHKIIMOHUPAHE.
Ocob6eno 3nauenue nma ToakyBarenno pemenne Ne 3/2015 r. xa OCHK na BKC, xoeTo mpusexaa

HallMOHAJIHATA MTPaKTUKa B cboTBeTCTBUE che cTanaaptute Ha ECIIY u CEC.



Makap MpUHIMIIBT J1a He € U3PUYHO 3aKPEreH Ha KOHCTUTYIIMOHHO PaBHHUIIE, HETOBOTO
JECTBHE C€ W3BCKAAa OT INPHUHIMIA Ha IpaBoBaTa IbpiKaBa M OT MPHIOKHMOCTTa Ha
MexXayHapoaHuTe goroBopu u npaBoto Ha EC. B cbBkynHocT pasnopendute na HITK, 3AHH,
MEKIyHAPOJIHNUTE CTAHIAPTH M ChAcOHATA MpakTHKaA yTBbpKaaBar Ne bis in idem karo ocHOBHa

rapaHiuAa Cpeuly ,Z[BOﬁHO IpEeCICaABaHC U HAKa3BaHC.

B wu3cienBaneTo e pasriegaHO M PasTPAaHMYCHUETO MEXKAY NPECThIUICHHUATA |
aJIMUHHCTPATUBHUTE HAPYIICHHS. BBArapckoro mpaBo TPajWIMOHHO T'H pa3InyaBa CIOPE.
CTENEeHTa Ha OOIIECTBEHA OMACHOCT Ha JESTHWETO M BUAA Ha IMpeaBuieHaTa caHkmusa. Ome B
Hakasarennus 3akoH ot 1896 r. ce npaBu pasrpaHUdYeHHE MEXAY IPECTHIUIEHNUS U HApYIIEHHUs, a
¢ npuemanero Ha 3AHH npe3 1969 r. ce cp3aBa caMOCTOATENEH PEKUM 33 CAHKI[MOHUPAHE Ha

ACAHUA C IIO-HUCKA CTCIICH Ha 06H_I€CTBCH8. OIIaCHOCT.

AJIMUHHMCTpaTHBHOHAKa3aTeIHATa M HaKa3aTeJIHaTa OTTOBOPHOCT UMAT 001U Oene3u, Thil
KaTo MpeacTaBisBaT (popMH Ha JbpKaBHA perpecus 3a BUHOBHO H3BBHPILEHO MPOTHUBOIPABHO
nesiaue. HakazaTenHata OTTOBOPHOCT o0ade € MO-TeXbK MHCTPYMEHT Ha Jbp)KaBHA MPHUHYA,
JIOKaTO aIMUHUCTPATUBHOHAKa3aTeJIHaTa € HacouyeHa KbM CAHKIMOHUPAHE Ha TO-JICKUTE

HapyLIEHUs Ype3 M0-0MPOCTEHA MPOLEaypa.

Oco0eHOo 3HaYeHHWE WMMAT CIIy4YauTe, MPH KOUTO €QHO U CHIIO JEeSTHHE OCHIIECTBIBA
MPU3HAIINTE €JHOBPEMEHHO Ha MPECTHIJIEHWE M Ha aJIMHUHHCTPATUBHO HapyIlleHue. ToraBa
BB3HUKBA PUCK OT HapylllaBaHe Ha 3a0paHaTa 3a JIBOWHO Haka3BaHe. KoraTo nBere mpaBHU HOPMH
3amuTaBaT €OMH W ChI] OOEKT, HakKa3aTeTHaTa OTTFOBOPHOCT MO TMPaBUJIO TOMIbIIA
aJIMMHHMCTpaTUBHOHAaKa3aTenHaTa. Koraro ce 3acsrar pa3jiuyHU OOIIECTBEHW OTHOILICHUS, €

BB3MOKHO ITapaJICIIHO pC€aIu3upaHe Ha IBaTa BUa OTTOBOPHOCT.

B TO3M KOHTEKCT U3pabOTBAHETO HA SICHU KPUTECPHHM 3a pasrpaHHyYaBaHe MEXIY
MPECTHILICHUE U aJIMUHUCTPATUBHO HAPYIICHUE UMa ChINECTBCHO 3HAUYCHHUE 3a MPEAOTBPATIABAHE
Ha IIPOTUBOPEUYMBA MPAKTHKA U 33 FapaHTHPAHE Ha MpaBHATa CUTypHOCT. MIMeHHO mopaau ToBa
OPUHIMIBT Ne bIS in idem mMa KiIro9oBa posis KaTo rapaHIlMs CPEIly JBOWHA W HEChpa3MepHa

CaHKIIMOHHAa HaMeEcCa.



B wu3cnenBaHero e  pasmieqaH M MHCTUTYTBT HAa  Bb30OHOBSIBAHETO  Ha
aJIMMHHUCTPaTUBHOHAKA3aTEJIHUTE MPOU3BO/ICTBA KATO MPOLIECYaIEH MEXAHU3bM 3a OTCTPAHSBAHE
Ha JIBOIHO CAHKIMOHHMpAaHE 3a €OHM W ChlM (aktu. Upe3 Hero mMoxe na ObAe peBH3UpPaH H
OTMEHEH BJIS3bJI B CUJIA AJMUHHUCTPATUBEH aKT, KOraTo BIIOCJIEACTBUE CE YCTAHOBH, Y€ JAECIHUETO

CbCTaBJIsABa NPECTHIICHUEC UJIN 1Y€ I[BOFIH&T& CaHKIUsA € HCAO0IIyCTUMA.

ITo cBosATa mpaBHa npupoaa Bb300HOBsBaHeTo mo wi. 70 u cin. 3AHH mnpencrasissa
U3BBHPECH CIOCO0 32 KOHTPOJ BbPXY BJIE3JIM B CHJIa aIMUHUCTPATUBHOHAKA3aTEIHU aKTOBE U
CPEACTBO 3a TrapaHTHUpaHe JeicTBueTo Ha npuHiuma ne bis in idem. To mo3BossBa
IpepasriiekJaHe Ha CTaOWIM3UPAHU aKTOBE IPU CHUIECTBEHM IMOPOLM MU KOraTo 3a ChILOTO

ACAHHUE € pCaIM3vpaHa U HaKa3aTCJIHa OTTOBOPHOCT.

Cnen m3amenenusita B 3AHH ot 2017 r. e pasmmupeH KpbrbT Ha akTOBETE, JULATa U
OCHOBAHHUsATA 32 Bb30OHOBSIBaHE, KOETO 3aCHJIBA IapaHLMUTE CpEIly ABOHHO CaHKIHOHUPAHE.
Benpeku ToBa MHCTUTYTHT HE NpEACTaBiIsIBA YHHUBEPCAJEH CIOCO0 3a 3allMTa, Thil KaTo ce

Ipuiiara camMo Ipyu U3pUYHO MMPCABUACHUTE OT 3aKOHA OCHOBAHHA KU CPOKOBC.

AHanmu3upaH € ¥ BhIIPOCHT 32 CHHXPOHU3UPAHETO Ha OBbJrapckaTa chaeOHa MPaKTHKA ChC
CTaHJapTUTe Ha EBpomneiickus ¢bA 1o npasaTta Ha YoBeka 1 Cpaa Ha EBponeiickus cpro3. Kiroyosa
pOJIs B TO3U IIPOLIEC UMA THIKYBAaTEIHATa AEWHOCT HA BBPXOBHUTE CBHAWIIMUINA, KOSITO OCUTYpsBa

CAWHHO ITpHUJIaraHe Ha 3a6paHaTa 3a JIBOMHO mpecjacaABaHe U HaKa3BaHC.

Ocob6eno 3Hauenne uma TwikyBatenHo pemenue Ne 3/2015 r. vra OCHK na BKC, ¢ xoeto
HallMOHAJIHATA NIPAKTUKA CE€ IIPUBEXKIA B CbOTBETCTBHE € Wil. 4, § 1 ot [Iporokon Ne 7 xem EKITY
u npaktukara Ha ECITY u CEC. B Hero ce npuema, 4e npuHunsT Ne bis in idem 3abpansiBa kakTo
IIOBTOPHOTO HAaKa3BaHE, TaKa M MMOBTOPHOTO HAKA3aTEJHO IMPECIIE/IBAHE 3a €HO U CBUIO JESHUE
Cclie/l TIOCTAaHOBSIBAaHE HAa OKOHYATEJIEH aKT, KaTo PEelIaBallo 3HaYyeHne nMa (pakTHueckaTa OCHOBA

Ha OOBUHEHUETO.

Pemenunero mopuepraBa M aBTOHOMHHUS XapakTep Ha TIOHSTHETO ,,HAaKa3aTeJIHO
npou3BoAcTBO™ o cmuchia Ha EKITY u npunokeHneTo Ha kputepuute 1o aenoro Engel, upes

KOUTO CC onpcacisd Jajin JaACHO NPOU3BOACTBO MMa HAKA3ATCIICH XAPAKTCP. IIo T0O3u HauuH ce



nmpueMa, 4€ 1 aAIMUHUCTPAaTUBHOHAKA3AaTC/IHUTE IPOU3BOACTBA MOr'aT Ja IoragHaT B obxBaTa Ha

npuHiEna Ne bis in idem, korato caHKIMUTE UMAT HAaKa3aTeIHA (PYHKIIUS.

[ToctanoBkute Ha TP Ne 3/2015 r. BogsaT no nmocnenpamu usmenenus B HITK u 3AHH npes
2017 T., HaCO4YECHU KbM OrpaHu4aBaHe Ha KOHKYpEHLUATA MEXIY
aJIMMHHCTpaTHBHOHAKA3aTelHaTa M HakazaTenHata otroBopHoct. C TP Ne 4/2018 r. BKC
JIOpa3BUBa TE3W TMPHUHIUIIN, KATO JOMYCKa MPH OINpPEACIICHU yCIOBUS JBE MPOM3BOJCTBA Ja CE€
pasriaekaarT KaTo 4yacT OT €IMHEH CAaHKIIMOHEH KOMIUIEKC, KOTaTO MEXIY TSAX ChIIECTBYBA TACHA

BPB3Ka 110 ChIICCTBO U BBB BPEMETO.

Bobrpeku npeanpreTuTe 3aKOHOIATEIHN U ThIIKYBATEIHU MEPKH, 3allliTaTa Ha IPUHIIAIA
ne bis in idem B Obarapckara nmpaBHa CHCTEMa MMPOJb/KaBa B 3HAYMTEIHA CTEIICH Ja 3aBHCH OT
ChCOHOTO ThIIKYBaHe W OT mpuiaranero Ha cranpaptute Ha ECIIY u CEC, koero mocTaBs

BBIIpOCa 3a H€O6XOIII/IMOCTT21 OT I10-4ACHA U CUCTEMATU3HpaHa 3aKOHOJaTCJIHA ypea6a.

4. I7TABA TPETA

NNPUJIATAHE HA MNPUHIOMIIA NE BIS IN IDEM B CJIYYAU HA
KOHKYPEHIIUSA MEXIY HAKA3ATEJIHU n
AIMUHUCTPATUBHOHAKA3SATEJIHU ITPOU3BOACTBA. KYMYJIMPAHUTE
NPOU3BOJCTBA U CAHKIMU - OI'PAHUYABAHE HA JEACTBUETO HA
ITPUHIIUIIA NE BIS IN IDEM

['maBa TpeTa pasriexia MPUIOKEHHUETO Ha mpuHImna Ne bis in idem mpu KoHKypeHIHs
MEXIy HaKa3aTelHH H aJMUHHCTPATUBHOHAKA3aTeHH IPOM3BOJCTBA, KAaTo IMPOCIeIsIBa
teHaeHuunTe B npaktukara Ha ECIIY u CEC 0THOCHO OMYCTUMHTE TPaHUL Ha KyMYJIUPAHUTE
NPOU3BOJCTBA W CAHKIMH. AHAIM3BT TOKa3Ba, 4e 3al[urara MO0 CHjaTa Ha TPHHIMIA HE €
aOCONIIOTHA W JONYCKa OrpaHHYCHHUS NPH HaIMYMe HAa 3aKOHOBa ypeaba, JerHTHMHA e,
MPOMOPIUOHATHOCT U JOCTAThYHA KOOPIMHAIMS MEXIY MPOHM3BOJACTBaTA. BhIpeku cxoqHaTa
o0ma Hacoka, MEXIy TMpaKTHKAaTa Ha JBETE FOPHCIAMKIMH CBHIIECTBYBAT Pa3IMYHs OTHOCHO

KPpUTCPUUTE 3a JOITYCTUMOCT HAa TC3U OTPAHUYUCHUS.



IToguepraBa ce IBOMHOTO 3HAYEHHE Ha IMPUHIKIIA NE DIS in idem - kaTo rapaHius cperry
MOBTOPHO HAKA3aTEIHO MPECIIeIBaHE 3a €JHO U CHILO JACSHUE M KaTO CPEJCTBO 32 OCHTypsIBaHE Ha
[paBHA CUTYPHOCT M CTAOMJIHOCT Ha OKOHYATECITHUTE akToBe. Ha HaHAI[MOHAIHO PaBHUILE TOU Ce
pa3BuBa B pamkutTe Ha B3aumojenctBuero Mexay EKIIY, XOIIEC, KIICII u npaktukara Ha

ECIIY u CEC.

B IIpaKTHUKaTa Ha ABETC IOPUCAUKINHU CC IIpUEMA, Y€ 3alllyTaTa Ha IMMPUHIMUIIA CC IIpujiara
IIpH HAJIMYKUE Ha HAKOJIKO €JIEMCHTA: ABC IIPON3BOJACTBA C HAKA3aTCJIICH XapaKTEPp, HACHTUYHOCT HAa
(baKTI/ITe H JIMOETO U OKOHYATCJICH aKT I10 €JHOTO OT TAX. ITocTeneHHo 0OXBATHT HA IIpUHIKIIA CC
pasmupsiBa 1 06XBaHIa 1 aIMHUHUCTPATUBHOHAKA3ATCIIHU IIPOU3BOJACTBA, KOraTO CAHKIIUUTE UMAT

HakaszaTeJIeH XapaKkTep 110 aBTOHOMHUTE KPUTEPUHU Ha €BPOIEHCKOTO IPaBo.

CpnebHara mMpakTHKa JONYCKa OTrPaHWYEHO KyMyJIUpaHe Ha aJAMHHUCTPATHBHH H
HaKa3aTeJHU MPOU3BOJICTBA MPU HAJMYME HA JETUTUMHH LIEIH OT OOl MHTEPEC U IIPU CIa3BaHE
Ha M3MCKBaHMATA 3a MPONOPLUOHATIHOCT, HEOOXOIUMOCT U KOOPAMHALMS MEXy MPOLEAYypUTE.
Ocobeno 3navenue umar pemiennero Ha ECITY no gemoro A and B v. Norway u perieHusita Ha
CEC no nmenara Luca Menci, Garlsson Real Estate u Di Puma. ECITY BbBexna kputepus 3a
,»JJOCTaThYHO TSICHA BPb3Ka IO CHIIECTBO U BbB BPEMETO MEX Ay MpousBojacTBara, qokato CEC
akueHTupa BbpXy ycnosuara mo wi. 52, § 1 XOIIEC - 3akoHHOCT, JETHTUMHA LEJ,

IMPONMOPHUOHATIHOCT U 3alla3BaHC Ha CBIIHOCTTA HA IPAaBOTO.

CXO/ICTBOTO MEXIy JBETE MPAKTUKUA CE HM3pa3sBa B MPHUEMAHETO, Y€ MPUHIMIIBT HE
M3KIIFOYBA HAITBJIIHO KYMYJIMPAaHETO Ha MPOM3BOJCTBA, JOKATO pa3MYMsATa CE IMPOSBSIBAT B
KPUTEPUUTE 3a JIOMYCTUMOCT U B OIEHKaTa Ha MPOMNOPIHUOHAIHOCTTa M KOOPAWHALUATA MEXKIY
nporeaypute. ToBa pa3BUTHE MOKa3Ba TEHJCHIIMS KbM MO-I'bBKABO THIKYBaHE Ha MpPUHIHUIA NE
bis in idem, HacoueHO KBbM MOCTHraHe Ha OalaHC MEXIY €(PEKTHBHOTO CAHKIIMOHHUPAHE H

3alquTaTa Ha OCHOBHUTC IIpaBa.

B pamknre Ha npaBoto Ha EC npHHIMOBT € yTBBPJAEH KaTO OCHOBHO MpaBo mo 4i. 50
XOIIEC, ynero orpaHn4yaBaHe € JOMyCTUMO camo Ipu ycioBusaTa Ha 4. 52, § 1 XOIIEC — koraro
€ MPEIBUJICHO ChC 3aKOH, 3aYUTa CHIIHOCTTA HAa IPABOTO U € HEOOXOAUMO U MPOMOPIIMOHAIHO 32
nocrurase Ha JjerutumHa uen. CeapT Ha EC npuema, ye mapalieTHOTO IPOBEXKAAHE HaA

aIMUHUCTPATUBHU M HAKa3aTEIIHU MTPOM3BOJICTBA MOXKE Ja ObJie ONMpaB/iaHO, aKO T€ MPECIeIBaT



B3aMMHOJOIIBJIBAIIM CE€ LCIM, Ca SACHO INPECABUJACHU B 3aKOHA M Ca CBIIPOBOJACHHU C e(beKTI/IBHa

KOOpAuHalug MEKAY KOMIICTCHTHUTC OpTraHu.

B pesyunrat B eBporeiickara cheOHa MpakTHKa ce 0hopmst o-PYHKIIMOHATICH [TOIX0/1 KbM
npuHiuna ne bis in idem, HacoueH KbM MOCTHraHe Ha OayiaHC MEKIY €()EKTHBHOCTTA Ha

IMpaBONPUIIAraHCTO W 3allliTaTa HAa OCHOBHHMTC IIpaBa Ha JiMlara.

BaxHa wacT OT H3cieABaHETO € IOCBETeHA Ha aHaiuu3a Ha npakthkara Ha Cbaa Ha
EBporeiickus chi03 C 1€ U3SCHSABAHE Ha YCIOBHSTA, IIPH KOUTO Ca JIOMYCTUMU OTPaHHYCHUS HA
npuHimna ne bis in idem. Ypes cosita ropucnpyaeniuss CEC ocurypsiBa eIMHHO ThJIKyBaHE Ha
uyi1. 50 or Xaprata Ha ocHoBHUTe mpaBa Ha EC W HacouBa HALMOHAIHUTE CHIWIHIIA IPH
NPUIIAraHeTO Ha TO3H NPHHIIKII, BKIFOUUTEIHO B CIyYad Ha KyMYyJHpaHe HA aMUHUCTPATHBHU U

HaKa3aTCJIHU ITPOU3BOACTBA.

AHanu3bT 3amoysa ¢ pemienueTo mo aenoro Bonda (C-489/10), B koeto ChasT hopmyirpa
KPUTEPHUH 3a MPEICHKA Jalli JaJcHa CaHKIMS MMa HaKa3aTCIHOINPABEH XapakTep - NpaBHATa
KBaJIM(DHUKAIWSI HA HAPYIICHUETO, €CTECTBOTO HA HAPYIICHHETO W TEXKECTTA HA CAaHKIUATA. Te3n
KPHUTEPUH Ca OT ChIECTBEHO 3HAUCHHE 32 OIPE/ICISHE Ha MPUIIOKHOTO I0JIe Ha IPUHIUIA NE DIS

in idem.

OcobeHo 3HaueHne uMa pereHuero o aenoro Akerberg Fransson (C-617/10), ¢ koeto
CEC npuema, ye Xaprara ce npuiiara, KOraTo Hal[HOHAJHUTE MEPKHU MPEICTABIIABAT IPUIIaraHe
Ha mpaBoto Ha EC, BrmouwuTenHo TpH caHkuuu, cBbp3anu ¢ JJIC. CpapT momuepraBa, ue
OpUHIKAIBT Ne Dis in idem He momycka MOBTOPHO HaKa3aTEIHO MpecieBaHE, KOrato Beye e

HAJIOKCHA CAaHKI M C HAKA3aTCIIHOIIPABCH XapaKTep.

[To-HaTaTBIIHOTO pa3BUTHE Ha MpPaKTHUKaTa ce HaOironaBa B pemenusTa ot 20.03.2018 r.
no aenara Menci, Garlsson Real Estate u Di Puma. B Tsax CEC npuema, 4e kymyJIupaHeTo Ha
aIMUHUCTPATUBHU W HaKa3aTeJIHU CAHKIMH MpPEJICTAaBIsBA OrpaHUUYCHHUE HA MpHHIUIA Ne bis in
idem, xoero Moxe ma Obae momycTuMo npu ycrmoBusta Ha wi. 52, §1 XOIIEC — korato e
NPEABHUJICHO B 3aKOH, MPECIEABA JICTHTUMHA 1IeJ OT OOI MHTepeC M OTroBaps Ha MPUHIMIA Ha

IMpONOPHUOHATIHOCT. C’B)I’BT noaucpTraBa HCO6XOI[I/IMOCTT8. OT sICHA IIpaBHa ypen6a, KOOpAnHauA



MCXKAY IMIpOU3BOJACTBATA MW TIapaHIOUH, Y€ 06maTa TEXKECT Ha CAHKIOUHUTEC HE HAAXBBPIIA

He00X0IUMOTO.

B nmocnenamiara npakruka CEC mopassuBa Te3u kpurepuu. I1o gemoro bpost (C-117/20)
ChIbT IpUEMa, Y€ KyMYJIHPAHETO Ha CAHKI[MHA MOXeE 1a ObJe JOIMyCTHMO, KOTaTO T€ MPOM3THYAT
OT pPa3IM4YHH [PAaBHH PEKAMH M IPECIeIBAT Pa3IUYHU JIETHTHMHH IEId. B perieHuero
Nordzucker (C-151/20) ce npuema, ye He € HaJIMIE HapyllIeHHE Ha MpUHIMIA Ne bis in idem,
KOTaTo pa3JIn4yHi OPTaHd CAHKIHOHHMPAT €IHO M CHIIO MOBEJCHHUE MO0 OTHOIICHUE Ha Pa3JInIHH

TEPUTOPHAIIHU MPOSBICHUS Ha HAPYIICHUETO.

ITo menoto Direction départementale des finances publiques de la Haute-Savoie (C-570/20)
CEC pomycka KyMyJaupaHe Ha JaHbYHH M HakazaTeqHu caHkiuu rnpu usmamu ¢ JIJIC, ako ca
HAJTUIIE SICHY [TPaBUJIA, JIESTHTHMHA 1€ ¥ IIPOMOPIIMOHATHOCT Ha 00IaTa CAaHKIIMOHHA TEXeCT. B
pemenuero Generalstaatsanwaltschaft Miinchen (C-435/20) CbabT momuepraBa, e IPUHIMITBT NE
bis in idem mpensATcTBa eKCTpaaMIIKsA, KOTaTO JIMIIETO BEYE € OKOHYATEIHO OCHICHO B Apyra

AbpiKaBa YWICHKA 3a ChIIUTC ACAHUA.

Oco0eHo 3HaveHUE 3a OBIATapcKaTa MpaBHA MPAKTHKA UMa perieHneTo mo aenoro MV-98
(C-97/21), cBBp3aHO ¢ KYyMYJIHUpaHETO Ha UMYIIECTBEHA CAHKIMS M MspKara ,3aredyaTBaHe Ha
Thproeeku 00exT o 3/1JIC. CEC npuema, ye nojo0HO KyMyJIMpaHe MPe/ICTaBIIsABa OrpaHUYEHUE
Ha mpuHIMIa Ne bis in idem u e gomycTHMO caMO aKo ChIIECTBYBAT eEKTUBHA KOOPAWHALIUS
MEX1y MpPOU3BOJICTBATA M TapaHIUU 3a MNPONOPLHOHATHOCT. B KoHKpeTHHsa ciyuail CbIbT
yCTaHOBSBA, 4e ObJrapckara npaBHa ypeada He OCUrypsiBa TakaBa KOOPAMHALMS U CII€0BAaTETHO

e HecpbBMecTuMa ¢ wi. 50 XOITEC.

AHanu3bT Ha Ta3M mpakTuka nokassa, ye CEC Bwp3npuema QyHKIMOHAJIEH MOAXOA KbM
npuHiuna ne bis in idem, HacoyeH KbM TOCTHUraHe Ha OanaHc Mekay e(pEeKTHBHOCTTA Ha

MPpaBONPUIIAraHETO U 3alllUTaTa HA OCHOBHUTC IIpaBa.

C pemennero ot 14.09.2023 r. mo neno C-27/22, VVolkswagen Group ltalia u VVolkswagen
AG, Cpabt Ha EBponeiickusi chr03 pas3riiex/ia NpuIoKEHHEeTo Ha npuHImma Ne bis in idem mpu
KyMyJIUpaHe Ha CAaHKIIMH, HAJIO)KEHH B PA3JIMYHU JTbPKaBH WICHKH 32 €IHU U ChIIU (akTh. [lenoTo

BB3HUKBA BbB BPH3Ka CbC CAHKIUA OT 5 MIIH. €BpO, HAJIOKCHA OT UTAJIMAHCKHA OpPraH 3a 3aluTa



Ha KOHKYPEHIIUATA 32 HEJOSJIHU ThPrOBCKU MPAKTHKH, CBbP3aHU C MAaHUITyJUPAaHE HA JTaHHH 3a
BpEHU €MUCHUH, MPHU MOJOKEHHE Y€ repMaHCKaTa MpOoKypaTypa Beue € Hajoxkuja rioda ot 1

MJIpA. €BpO 3a ChIIOTO IMOBCACHUC.

CEC nmpuema, ye aAIMHHHCTPATHBHA CAHKIIMS MOJXKE J]a MMa HAaKa3aTeIIHOMPABEH XapaKTep
no cmuchia Ha wi. S0 XOIIEC, xoraro mMa perpecuBHa 1eJl U 3HaYUTEIHA TexecT. ChAbT
[oI4epTaBa, ue MPUHIMITLT NE DIS in idem 3abpaHsBa HajlaraHETO MIIH MOTBBPKIABAHETO HA HOBA
CaHKIUSA 3a ChUIUTE (PAKTU COPSIMO CHILIOTO JHIIE, KOTaTO Beue MMa OKOHYATEIHO PELICHHUE 10
CBHIIECTBOTO Ha cropa. OrpaHUYEHHE € JOMYCTUMO caMo IpH yciioBusTa Ha 4. 52, § 1 XOIIEC -
IpH sICHA TpaBHAa OCHOBA, KOOPJIWHAIUS MEXKIY MPOW3BOJACTBATA WM JIMIICA HA TPEKOMEpHA

CaHKIIMOHHA TCXECCT.

XpoHojoruyHo ciueaBa  pemienuero ot 14.09.2023 r. mo geno  C-55/22,
Bezirkshauptmannschaft Feldkirch, koero 3acsira mpusoxenuero Ha npuniuna ne bis in idem mpu
aJIMMHHUCTPATUBHH CaHKIIMU C HaKa3aTeJIHOIPaBeH XapakTep B o0OnacTTa Ha XxazapTHute urpu. C
Hero CEC npuema, ue 3a npuioxenuero Ha 4i. 50 XOIIEC ca pemaBamy OKOHYATEIHUST
XapakTep Ha MBPBOTO pEUIEHME W HACHTUYHOCTTAa Ha (PakTUTE, a HE pa3juyHaTa MpaBHa
KBaJTM(UKAIMS 110 HAIMOHATHOTO MpaBo. KoraTo Bedye € MOCTaHOBEH OKOHYATEJCH aKT II0
CBILECTBOTO Ha JIEJ0TO, HE € JOIYCTMMO HOBO IPOM3BOJCTBO ChC CAaHKLMOHEH XapakTep 3a

ChbIIUTC ACAHUNA Bb3 OCHOBA Ha IpyTra IIpaBHaA pa3n0pe)16a.

AHanu3bT Ha TE3W penieHus Mmokas3ea, ue npaktukata Ha CEC mocnemoBarentno pa3susa
CTaHIApTUTE 3a MpWiIaraHe Ha nOpuHIMNa Ne bis in idem, kato ouepraBa rpaHUIMTE Ha
JOMYCTUMOTO KyMYyJHpaHE Ha CAHKIMH W TOA4YepTaBa 3HAUYCHHUETO HAa MPOMOPLIHOHATHOCTTA,

IpaBHATa CUTYPHOCT U KOOPpAHUHALMATA MCKAY KOMIICTCHTHUTC OpTaHH.

B Tpera rnaBa ¢ aHanu3MpaHa v MpakTHKaTa Ha EBpormelickus chJ1 Mo mpaBaTa Ha YOBEKa.
[Tpuniunet Ne bis in idem e BvBenen B cucremata Ha EKITY ¢ wi. 4 ot [Ipotokon Ne 7, koiito

3a0paHsBa €IHO JIMIIE J1a OB/Ie TOBTOPHO CHJCHO WM HAKa3BaHO 3a €THU U CHINH (PaKTH.

[IspBOTO pasrienano pemenue Ha ['onsmaTa kamapa e A u b cpewy Hopeecus
(15.11.2016 r.), KOeTO MMa KJIFOUOBO 3HAYEHHE 3a THIKYBaHETO Ha WiI. 4 oT [Iporokon Ne 7. ECITH

nmpuemMa, 4€ MNPHUHOUIIBT HE MH3KIIOYBA HAIIBJIHO IMPOBCKAAHCTO Ha ABEC IMPOHU3BOJACTBA C



HAaKa3aTCJICH XapaKTep 3a €JHU U ChIU (baKTI/I, AKO MCXKIY TAX ChIICCTBYBa NOCTATBHYHO TACHA

BPb3Ka 110 CbIICCTBO U BbB BPEMCTO U TC o6pa3yBaT CbhrjlaCyBaHa CaHKIITMOHHA CUCTEMaA.

Crnengamioro pasriienano pemenue € Muxanaue cpewyy Pymvnus (8.07.2019 1.), B K0€TO
ECIIY npuema, ue 3amurara 1o NPUHIMIA CE MpUIara U KOraro I'bPBOTO IPOU3BOJCTBO €
MPUKIIOYMIIO C OKOHYATEJIEH MPOKYPOPCKH aKT, YCTaHOBSBAIl HAaKa3aTEJIHAa OTIOBOPHOCT U

Hajgaraii CaHKIIuA.

B pemenuero Cmokosuu cpewyy Xvpsamus (12.11.2019 r.) Cpabt nipuema, ye NpUHIUIBT
ne bis in idem He e npUIIOKKUM, KOTaTO MHPBOTO MPOU3BOJCTBO € MPEKPATEHO 0€3 MmpelieHKa Ha

q)aKTI/ITe H HaKa3aTCJIHaTa OTTOBOPHOCT, HAIIPUMCEP ITOPaAn U3TCKJIA JaBHOCT.

Ocobeno 3Hauenne nma u pemenunero Cabanuu cpewy Xvpsamus (14.01.2021 r.), B K0eTo
ECIIY noaueprasa, ue npuHIMIGT N bis in idem He Moke 1a ClTy»KH KaTo OCHOBAaHHE 3a OTKAa3 OT
e(eKTUBHO HaKa3aTeJIHO TIpecieBaHe, KOraro IIbPBOHAYAIHOTO IPOM3BOJACTBO € OwMio

ChIICCTBCHO OIMOPOYCHO U € NOBCJIO 0 ABHO HECHPA3MEpHa CaHKI .

O060061eHo, npaktukata Ha ECITY noka3Ba (pyHKIIMOHAJICH OAX0/] KbM IpUHIHMIA Ne Dis
in idem, HacoueH KbM rapaHTHpaHe Ha MPaBHATA CUTYPHOCT U CIIPAaBEAIMBOCTTA HA HAKA3ATCITHUS
npouec. KyMmynupanero Ha aJMHHUCTPaTUBHHM M HaKa3aTeJHU MPOHM3BOACTBA MOXKE Ja ObJe
JOIMYCTUMO, KOTaTO MEXIy TSIX MMa TSACHA BPh3Ka MO CHIIECTBO U BB BPEMETO, JIOKATO aKTOBE

0e3 MPONU3HACAHEC MO CHIIECCTBO HE MOpAXKIAT 3allMTa 110 IIPpUHIMIIA.

B uscnenBanero e pasrienaHo U 3HAYEHUETO Ha nmpuHIiwmna Ne bis in idem kato ocHoBaHue
3a OTKa3 OT M3IIBIHCHWE Ha €BPOIECKa 3aloBel 3a apecT ChIIACHO PaMKOBO peleHue
2002/584/T1BP. CobriacHo 4i. 3, § 2 M3BIHSABALIUAT ChACOCH OpraH 0TKa3Ba M3NbJiHeHHE Ha E3A,
KOTaTO JIMIETO BEYUe € OKOHYATETHO OCHICHO 3a CHIUTE SSIHUS B Ibp)KaBa WICHKA U HaKa3aHUETO

€ U3THPIIIHO, U3II'BJIHABA CC UJIM HC MOKC ITOBCYUC a 6’5,[[6 U3IIBJIHCHO.

[Mpaktukara Ha CEC npuema, ye npuHIMIBT N bis in idem, 3akpenen B wi. 50 XOIIEC,
MMa MPSIKO JICWCTBHE U CE TpHJIara eHaKBO KaKTO B KOHTEKCTa Ha €BPOIIeliCKaTa 3a1oBe]] 3a apecT,

Taka ¥ B JIpyI'M MHCTPYMEHTHU Ha CHJIEOHOTO ChTpyAHUYECTBO. [0 TO3M HauMH TOM rapaHTupa



3amuTa Cpeiy ﬂBOﬁHO HAaKa3aTCJIHO MPECICABAHE B IIPOCTPaHCTBOTO HaA CBO6OI[a, CUTYPHOCT U

npasBocbpaue Ha EC.

5. ITIABA YETBBPTA

3AKOHOJATEJIHU PEIIEHUS, CBDBP3AHU C TIPHJIATAHE HA
INPUHIMUIIA NE BIS IN IDEM TP KYMYJIMPAHU ITPOU3BOACTBA U CAHKIIUN
B HAKOU P KABU YWIEHKH HA EBPOIIEHCKHUA CHIO3

Ta3u r71aBa OT M3CJIEBAHETO ChAbPKA aHAIM3 HA 3aKOHOJIATEIHUTE pelieHus B benrus,
@Opannus 1 Mrtanuss OTHOCHO NpHIIaraHeTo Ha npuHouna ne bis in idem mpu kymyaupaHu
aJIMUHUCTPATHBHA M HaKa3aTEJIHU MPOW3BOJCTBA, KATO Ype3 CPABHUTEICH MpErjie/ ovepTraBa
OCHOBHHUTE MOJICJIH 3a ChBMECTSBaHE Ha ¢(PEKTHBHOTO CAHKIIMOHHUPAHE C TapaHIMUTE CPEILy
JIBOMHO HaKa3BaHE M T0 TO3W HAYMH JONMPHHACS 33 U3SCHABAHC HA BBH3MOXKHHTE MOAXOIH 32

YCHBBPILICHCTBAHE HA MIpaBHATa ypeaoa.

Ilo orHomenue Ha Oenruiickara npaBHa cHCTEMa € MOJYEPTaHO, Y€ MHTErpupa
eBporieiickara ch/ieOHa MPaKTHKa OTHOCHO MpHHIMIA Ne bis in idem, moeiusiHa oT pelieHusTa Ha
EBpornelicku c¢ba 1o npaBata Ha yoBeka 1 Cbjia Ha EBponeiickus cbio3. C nmpuemMaHeTo Ha 3aKOHa
“Una via” (2012) ce nenu npenoTBparsiBaHe Ha ABOMHOTO HAaKa3BaHE MPU JaHBYHH HAPYLICHHS
4ype3 OrpaHMYaBaHE HAa €JHOBPEMEHHOTO IPOBEXJAHE Ha AJMHHHCTPAaTUBHU M HAKa3aTEJIHU
IIPOU3BOJICTBA, KaTO C€ JIOIyCcKa MapajeJIHOCT CaMO IIPH HaJIM4Yue Ha JOCTaThbuyHA MaTepualHa U

BpEMCBa BPpb3Ka MCKAY TAX.

Cnen pemenne Ha Koncturynuonnus cbi oT 2014 r., ¢ koero ce 00gBsIBaT 4acT OT
pasnopenduTe 3a MPOTHBOKOHCTUTYIIHOHHM TOPaJX MPOTUBOpeYHe ¢ mpuHIimna Ne bis in idem,
npe3 2019 r. e npuet 3akoHbT “Una via bis”, koiiTo nopa3sBuBa MexaHU3Ma 3a KOOPIMHAIHS MEXKTY
JaHbUHATA AJMUHHCTpAIMS M TPOKyparypara d4pe3 CHCTeMa OT KOHCYITAIllMd W MO-SICHO

pasrpaHnv4aBaHe MCXKAY aIMUHUCTPATUBHU U HAKA3ATCIIHU MIPOU3BOJICTBA.

Brorpeku Te3u pedopmu octaBar peamia MPaKTUUYECKH U KOHCTHUTYLHMOHHM MPOOJIEMH,

CBBbpP3aHU C MMPOKYPOpPCKaTa AUCKPCLUA, HCACHOTATA HA KOHCYJITAIIMOHHUTE NPOUCAYPU U pHUCKA



OT HEPaBHOMEPHO MNpHWJIaraHe Ha 3aKoHA. benruiickaTa mpaBHa paMKa HPOJBIDKAaBa Jia ThPCH
Oananc Mexny epexTuBHaTa 00pda ¢ JaHBUHUTE U3MAMH M TAPAHTUPAHETO HA MPUIIOKUMOCTTA Ha

npuHIMna ne bis in idem.

BbB ¢peHckara npaBHa cuctema npuHIMIGBT NE bis in idem He neiictBa abconroTHO, a ce

Impujiara ¢ orjica Ha HpUHOUIIUTC Ha HGOGXOI[I/IMOCT U IpONOPHUOHATITHOCT HA HAKAa3aHUATA.

®PEeHCKOTO MPaBo IO MPABWIO HE MPHU3HABA aBTOMAaTUYHO CHJIA HA MPECHACHO HEII0 Ha
YY>KJIECTPAaHHUTE HAKa3aTeJIHU PEIICHUS, KOTaTo JEIHUETO € U3BBPIICHO W3IS0 MM YaCTUYHO
Ha (pencka treputopus. [lopaau ToBa € Bb3MOXKHO €IHO JHIIE 1a Ob/I€ HaKa3aTeIHO MPEeceABAHO
BbB DpaHiud, JOpH J1a € OUJI0 OChICHO B UyxOHHA 3a chiuTe (haktu. M3kiroueHue e HamuIle,
KOrato JESHHETO € M3BBPIICHO B YY)KOMHA U € MOCTaHOBEHA BJIA3JIa B CUJIa MPHUCHAA, KOSTO

H3KJII0OYBa 1mocjicaBanio npecCiiciBaHc BbB d)paHm/m.

ITo oTHOIIIEHHE HA KYMYJIUPAHETO HAa aIMUHUCTPATUBHH, AUCIUIUTMHAPHHN U HAKA3aTCITHH
CaHKIUH (PPEHCKHUSIT MOJIEN Bh3IPHEMa I'bBKABO U (PYHKIIMOHAIHO pa3OupaHe 3a MpuHIKma ne bis
in idem. To#i He M3KJIFOYBA MU3LSIO JBOWHOTO MPECeBAHE WM KYMYJIMPAHETO HAa CAHKIIUH, a TH
JI0NyCKa TPU HAJIWYKE Ha OINPEICIICHU T'PAHHUIM, OCHOBAHH Ha Pa3IMYMETO B 3al[MTABaHUTE
OOIIIECTBCHH MHTEPECH, Ha OT/ICIMMOCTTa Ha ()AaKTUTE M HAa M3MCKBAHETO 32 MPOMOPIIMOHAITHOCT.
B T03u cMUCHIT OOIIUAT pa3Mep Ha CAHKIIMUTE HE CJIS/IBA Jla HA/IBUIIaBa Hal-TEKKOTO MPEIBUICHO
Hakaszanue. CpacOHATa MpaKkTHKA MPHEMa, Y€ KyMyJIHpaHe € JOMYCTHMO, KOraTo Pa3IuYHUTE
MPaBHU KBaJU(HUKAIMKA 3alMTaBaT Pa3IMYHM OOIICCTBEHHW HHTEPECH WM CE€ OCHOBaBaT Ha

OTACINMHAU (1)3.KTI/I‘-ICCKI/I CICMCHTHU.

Cnen 2016 r., u ocobeno B mpaktukara ot 2019 r., ce yrBbpkaaBa no-(QpyHKIHOHAIEH
MOJIXO/JI, TPH KOMTO HATPYNBAHETO Ha MPAaBHU KBATM(UKALUU CE IOIMYCKa, OCBEH KOraTo eaHara
KBaJM(HUKAIMS MOTIbIIA Ipyrarta, Mpe/ICTaBIsIBa HEUH ChbCTABOMEPEH €NIEMEHT WM € CIelHaaHa
¢dopma Ha Beye oOxBaHaTo noBeieHue. [1o To3u HaunH PpeHckara cuctema ce CTpeMH Jja 00XBaHe
IMPOTHUBOIIPABHOTO JOCAHUEC ,,.BbB BCUUYKUTC MY I/I3MepeHI/I${“, KaTO CBIICBPEMCHHO 3alla3u
MPOTIOPIIMOHATTHOCTTA Ha CAHKIIMOHHHS PE3YITaT U ChOOPa3sIBAHETO ChC CTAHAAPTUTE HA IIPABOTO

Ha EC.



B u3cnenBaHeHeTo ca M3JI0KEHH U OCOOCHOCTUTE Ha WTAJIMaHCKaTa MpaBHA CHCTEMa B
KOHTEKCTa Ha JeWCTBUETO Ha mpuHimn Ne bis in idem. Toi e ypenen uspuyno B wi. 649 oT
WTanuaHckusi HaKa3aTEIHO-IIPOIIECyalIeH KOJCKC U MPEJICTABISIBA POLIECyaIHA TapaHIIUs, KOSTO
3a0paHsBa TOBTOPHOTO HAKAa3aTEJIHO IpPECiiCBaHE HAa JIUIC, OKOHYATEIHO OIPaBIaHO WU
OCBJICHO 3a ChIIUTE (aKTH, HE3aBUCHMO OT pa3jinvHaTa MpaBHA KBaTU(UKAIMS HA JIETHHUETO.
WranuaHckara cb/ieOHa IPaKTUKA IPUEMa, Y€ TO3H MPUHIIMII CE IpUjIara 1 KOrarto Bede ¢ HaluIle

BHUCAIIO MPOU3BOACTBO 3a CHIIOTO IMPECTHIIJICHUC.

ITox Baustnue Ha mpaktukata Ha ECITY u na CEC 06xBaThT Ha npuHimma ne bis in idem
Ce pasImupsBa U KbM aJIMHHUCTPATHBHH MPOM3BOJCTBA ChC CAHKIIMU C HAaKa3aTEelIEH XapakTep,

0c00eHO B 00JIACTH KaTO JaHBYHOTO MPABO U MA3apHUTE 3JI0YTOTPEOH.

C pemenne Nel49/2022 HTtanuaHCKUAT KOHCTHTYIHOHEH CBJ MPHEMa, Y€ MPHUHIUIBT
3alMTaBa HE CaMO CpEIly MOBTOPHO HaKa3BaHE, HO M CPEIIy BTOPO MPOHM3BOJICTBO 3a CHIIUTE
(bakTH, 0OCBEH aKO MEXY TSIX ChIIECTBYBA JOCTATHYHO TSACHA MaTepUaIHa M BpeMeBa Bpb3Ka. Taka
UTAJIMaHCKaTa CHCTEMa Ce aanTupa KbM €BPOICHCKUTE CTAHIAPTH U YTBBpKAaBa ne bis in idem

KaTO rapaHiys Cpelly HEIPOIOPLMOHAIHO IBOWHO CAHKIIMOHUPAHE.

B 00001eH1e CpaBHUTEIHUAT aHATM3 TI0Ka3Ba, Y€ BHIPEKU Pa3IHn4yHiTa B HATUOHATHHUTE
NpaBHU MOJIENIM, 3aKOHOJATEIHUTE U ChAeOHMUTEe pemeHus B benrus, ®panmus u Urtamus ce
pa3BHBAaT B IIOCOKAa Ha IOCTEIIEHHOTO XapMOHHM3HMpAaHE C EBpPONEHCKUTE CTAHAAPTH |
yTBBpXKJaBaHe Ha mpuHIMNIa Ne bis in idem karo kio4yoBa rapaHiys 3a MpaBHA CHTYPHOCT U

3alrTa Cpeily HENIPOIIOPIIUOHAIIHO JIBOMHO npecjacaABaHe U CAHKIIUOHUPAHC.

6. SAK/IIOYEHUE

B 3akmroueHmero Ha H3CJICABAHCTO C€ IMoA4YCpTaBa 3HAUCHHUCTO HA Pa3BUTHCTO Ha
C’L,Z[C6HaTa MMpaKTUKa U HAa HOBHUTC TCXHOJIOTUYHU H 06I_HCCTBCHI/I MNpEeaAU3BUKATCIICTBA 3a I10-
HAaTaTbIUIHOTO THJIKYBAHC U C(I)CKTI/IBHO npujiarane Ha OCHOBHUTC IIPpAaBHU NPUHIOUIIN, CPCO KOUTO

[IEHTPAJTHO MACTO 3aeMa MPUHIMITBT Ne Dis in idem.



I11. 13BOJAU U HAYYHHU TIPUHOCHU

Hacrosimoro Hay4HO M3ClieBaHe, IIOCBETEHO Ha ACHCTBHETO Ha IpuHIMIa ne bis in idem
[pY KyMYJIMPaHU MPOU3BOJACTBA M CAHKIUH, KAKTO M HA HEFOBHUTE OTPAaHUYCHHS M OCOOEHOCTH,
IpeJCTaBIsABa 3aJBJI00YEHO MPOy4YBaHE Ha OBJIrapckara, MEKIyHapoJgHAaTa W eBpoOIeicKara
HaKa3aTeJIHOMPOIECyalHa JOKTPHHA W ChlAeOHAa NMpakTHKa. B paMKHTE Ha HM3CICIBAHETO CE
M3SCHABA MpaBHATa CHITHOCT M ChIBPXKAHUETO Ha mpHHIMIa Ne bis in idem, HeroBoTo MsICTO B
cHCTEMAaTa Ha IPOLIECYaJIHUTE TapaHIMK 3a 3aliMTa HA OCHOBHMTE IIPaBa M OCOOEHOCTUTE Ha
HEroBOTO HPUIIOKEHHE npu B3aMMOCHCTBHUETO MEXTY HaKa3areaHaTa u

AAMUHUCTPAaTUBHOHAKA3aTCJIHATA OTTOBOPHOCT.

AHanu3bT Ha JeiicTBalara npaBHa ypenda, KakTo U Ha MpaKkTHKaTa Ha EBPONEHCKUs Ch
110 MpaBata Ha 4oBeka U Ha Ch1a Ha EBporelickus chbr03, 03BOJISIBA [1a ObaT U3BEICHH OCHOBHUTE
KPUTEPUH W CBPOINEHUCKH CTaHAAPTH OTHOCHO MPHIIOKEHHUETO HA MNPUHIMIIA U JOMYCTUMHUTE
IPaHUI HAa HErOBOTO OrpaHM4aBaHe. [IpOBEACHOTO H3CIICABAHE Pa3KpHBa ChINECTBYBAIIUTE
npoOiieMH B MpaBONpHUIIaraiiaTa MpakTHKa U OYepTaBa Bb3MOXKHU HACOKH 33 YCHBBHPIICHCTBAHE
Ha HOpMATHBHATa ypeada W 3a mHo-eeKTHBHO MNMpujaraHe Ha mnpuHnmmna ne bis in idem B

ObJarapckara nmpaBHa CUCTEMA.

I/ISB’pr_IeHOTO H3CJICABAHC ITI03BOJIsABA Ja 6’b,Z[aT HaIlpaBC€HU CJICAHUTC U3BOOAU:

1. MpunnunsT Ne bis in idem uMa rcTopryecka MPUEMCTBEHOCT B OBJITAPCKOTO MPABO, HO
pPa3BUTHETO My € HEPaBHOMEPHO W JIMIICBA IBUIOCTHA ypeada Ha CHOTHOLICHHUETO MEXKIY

AIAMUHUCTPATUBHOHAKA3ATCIIHATA U HAKAa3aTCJIHATA OTTOBOPHOCT.

2. OCHOBHHAT TPOOJIEM € KOHKYPEHIHATAa MEXAYy aJIMUHHCTPATUBHOHAKA3aTEITHH M

HaKa3aTCJIHU ITPOU3BOACTBA IIPU IIPUIIOKPHUBAIIIHN C€ CbCTABH.

3. EBpometickute cranmaptu Ha EBpomeiicku cba mo mpaBara Ha 4oBeka M ChI Ha
EBpomnelickus CbI03 TMOCTAaBAT aKIEHT BBPXY (akTHueckara HICHTUYHOCT HA JESTHHETO H

HaKa3aTCIIHUA XapaKTEp Ha CAHKIIUUTE.

4. TeaxyBarenno pemienue Ne 3/2015 nHa BbpxoBeH kacamumoHeH cba Ha PemyOnuka

bear apus BbBCKIA MATCPUATICH NMMOAXOT U CTa6I/IJ'II/I3I/Ipa IIpaKTUKaTa.



5. 3akononarenHuTe u3MeHeHus ot 2017 r. momoOpsBaT KOOPAMHAIMATA, HO HE pellaBaT

HaIrbJIHO HpO6H€Ma C KOHKYPCHIMATA HA IIPOU3BOJACTBA.

6. EBpormeiickara npakTuka JI0MycKa OrpaHUYeHO KyMyJIUpaHe Ha CAHKIIUU [TPU 3aKOHHOCT,

JICTUTUMHA LECJI U IMTPOIMOPIUOHATIHOCT.

7. Kymynupanero e 10ImycTUMO caMo IpH sicHa ypenda, KOOpAWHAILUS MEXy OpraHuTe U

KOHTPOJ BbPXY CAHKIIMOHHATa TCXKECT.

8. Bb300HOBsIBaHETO HA AIMUHUCTPATUBHOHAKA3aTCIIHOTO MMPOU3BOJACTBO € KOPCKTUBCH,

HO HC U JOCTAThb4YCH MCXAHWU3bM 3a 3allluTa Ha IIPUHIMIIA.

9. Haka3zarennara OTTOBOPHOCT IOTJIbIIA AAMUHUCTPATUBHATA CaMO IIPU UACHTHYHOCT Ha

3aIUTaBaHUs IIPaBEH UHTEPEC.

10. HeoOxomuma € paHHAa HMHCTHUTYIHMOHAJIHA KOOpPIHMHAIUS, 32 Ja C€ MPEeNOTBpPATH
OJOKMpaHe Ha HAKa3aTeNHOTO IpecieBaHe OT I0-0bP30 HPUKIIOUWIO aJIMHHUCTPATUBHO

IIpOU3BOACTBO.

Bb3 ocHOBa Ha TOBa ca HalIpaBeHH U3BOJUTE MOTaT Aa ObJaT POPMYIUPAHU CIETHUTE U3BOIU

W HAYYHHU NPUHOCH HA HACTOAIIOTO U3CJICABAHC!

1. HeO6XOI[I/IMO € NpUEMaHC Ha KO,Z[CKC Ha aAMHUHUCTPATUBHUTC HAPYIICHUA W HaKa3aHUS,
KOUTO IAJIOCTHO Ja Yyp€au KOHKYpPCHIMATA MCEXKAY AAMUHUCTPATUBHOHAKA3aTCJIHATA U

Haka3aTeJHaTa OTTOBOPHOCT M TapaHIMKTE Ha npuHIna Ne bis in idem;

2. CJ'ICI[Ba Ja C€ BbBCAC 3aKOHOBa I[e(bHHHI.[HH Ha ,,aIMUHUCTPATUBHA CAHKIUA C HAKA3aTCJICH

XapakTep®, OCHOBaHa Ha KpuTepuuTe oT mpakthkara Ha Engel and Others v. Netherlands;

3. HY)KHO € HOPMATUBHO YCTAHOBABAHC HaA ACCH NPOUCCYAICH aJIIOPUTHM IIPU IMapajiCsIHO

o0Opa3yBaHM aJMUHUCTPATUBHU U HaKa3aTEJIHU ITPOU3BOJICTBA;

4, Cnezusa Aa CC BBBCAAT 3aAbJODKCHHUA 34 HWHCTUTYLIMOHAJIHA KOOpAWHAIIUA MCKIAY
AIMUHUCTPATUBHUTEC OpPraHu U MPOKYypaTypara, BKIFOUYUTCIHO oOMeH Ha PIH(bOpMaI_II/IH n o61ua

perucTpanus Ha CIIy4anTe,;



5. Heobxoaumo e pasmmpsiBaHe Ha 3a0paHaTa 3a JBOWHO MpecieIBaHe, Taka ue T Ja 0OXBalia

HE CaMO IIOBTOPHO HAaKa3BaHE, HO U BTOPO HNPOU3BOJACTBO CJIC] OKOHYATCJICH aKT 10 ChIIECTBO,

6. CJ'IC,I[Ba Ja Cc€ BbBCAAT KPUTCPUHU 3a JOITYCTHMA KOOPAHHAaIWA Ha IIapaICIHU IIPOU3BOJICTBA,

cbo0pa3eHy Che CTaHAapTUTE OT npakTukara Ha A and B v. Norway;

7. HCO6XOI[I/IMO € HOPMATUBHO YpCXKIAaHEC Ha MCXAaHHM3BM 3a IPOINOPHHUOHAIHOCT H

IIpuXBalllaHC Ha CAHKIHUH, 3a Aa CC n30erue IMPEKOMEPHA O6HIa CAaHKIMMIOHHA TCXKECT,

8. CJIGI[Ba Aa €€ Cb3aa€ CAMHCH NPOHCCYAJICH MCXAaHU3bM 3a MPCOAOJIABAHC Ha KOJIU3UA
MCXKAY aIMHUHUCTPAaTUBHOHAKA3aTCJIHATA KW HaKas3aTCjIHaTa OTIOBOPHOCT C OIJIEN e(beKTI/IBHa

3alMTa Ha MpHuHImIa ne bis in idem.
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l. GENERAL CHARACTERISTICS OF THE DISSERTATION

1. Topicality of the topic. Theoretical and practical significance

The dissertation is devoted to the study of the operation of the ne bis in idem principle in the
hypotheses of cumulated criminal and administrative-penal proceedings and sanctions, as well as of
the limitations and particularities which accompany its application in contemporary Bulgarian and
European law. The analysis covers both the theoretical and the normative foundations of the principle
and its interpretation and development in the case-law of the European Court of Human Rights and
the Court of Justice of the European Union. The study focuses on the admissible limits of the
cumulation of proceedings of a criminal character for the same factual circumstances, the criteria for
assessing their compatibility with the ne bis in idem principle, and the need to achieve a balance
between the effectiveness of the sanction policy and the safeguarding of fundamental rights.
Particular attention is devoted to the reflection of the European standards upon the national legal
regulation and case-law, as well as to the possibilities for improving the legislation through the
introduction of clearer criteria concerning the distinction between crimes and administrative offences
of a criminal character and concerning the admissible limitation of the protection against double

prosecution.

The topicality of the study is determined by the growing practice of the parallel or consecutive
conduct of criminal and administrative-penal proceedings for the same factual circumstances, which
raises the question of the admissible limits of the State’s sanctioning reaction. The broadening of the
scope of application of administrative sanctions in areas of heightened public interest - such as tax
law, the financial markets, competition and the protection of the financial interests of the European

Union - leads to an increasingly frequent overlap between administrative-penal and criminal liability.

A substantial factor for the topicality of the topic is also the dynamic development of the case-
law of the European Court of Human Rights and the Court of Justice of the European Union, in which
ever clearer criteria are being formed for the admissibility of limitations on the ne bis in idem
principle, based on the requirements of proportionality, coordination between the proceedings and
protection of the essential content of fundamental rights. These standards exert a direct impact on the
national legal systems and require the conformity of the domestic legislation and case-law with the

European requirements.

The topicality of the study is also reinforced by the presence of contradictions and non-uniform
approaches in the national case-law in assessing whether “the same act” is present and whether a

particular administrative proceeding has a criminal character within the meaning of the European



criteria. The absence of clearly normatively outlined limits concerning the admissible cumulation of
proceedings of a criminal character creates preconditions for legal uncertainty and for a risk of
violating fundamental procedural guarantees. In this sense, a synchronisation of the national legal
regulation and case-law with the European standards is necessary. In the Bulgarian legal system,
practical difficulties continue to arise in distinguishing between crimes and administrative offences
of a criminal character, as well as in assessing the admissibility of subsequent or parallel proceedings.
The absence of expressly legislatively regulated criteria concerning the admissible limitations on the
principle creates preconditions for contradictory case-law and uncertainty as to the scope of the

protection.

The topic acquires particular significance also in the context of the intensified European
integration in the criminal-law sphere, including in the application of instruments such as the
European Arrest Warrant and the mechanisms for the protection of the financial interests of the
Union. In this sense, the question of the operation of the ne bis in idem principle has not only a

domestic-law but also a supranational dimension.

Last but not least, the study is motivated by the need for a clearer and more consistent codification
of the relations between criminal and administrative-penal liability. The creation of theoretically well-
founded and practically applicable criteria for distinguishing between administrative offences of a
criminal character and crimes, as well as for the admissible limitation of the protection afforded by
the ne bis in idem principle, is of substantial significance for achieving a balance between the
effectiveness of the sanction policy and the safeguarding of fundamental rights.

2. Object and subject of the study

The object of the study is the system of criminal and administrative-penal liability in the context
of the operation of the ne bis in idem principle in the hypotheses of cumulated criminal and
administrative-penal proceedings and sanctions, as well as the limitations and particularities of its
application in contemporary Bulgarian and European law. As one of the fundamental guarantees of
criminal procedure law, the principle is directly connected with the requirements of legal certainty,
protection from State arbitrariness and stability of judicial acts that have entered into force. It occupies
a central place in the system of procedural guarantees for the protection of fundamental rights, but its

application in contemporary legal systems is characterised by growing complexity.

The subject of the study is the operation, scope and admissible limitations of the ne bis in idem
principle in the joint or consecutive conduct of criminal and administrative-penal proceedings based

on the same factual circumstances. The analysis is directed at the criteria for the admissibility of such



cumulation, derived in the case-law of the European Court of Human Rights and the Court of Justice
of the European Union, including the requirements of proportionality, sufficient coordination
between the proceedings and the safeguarding of the essential content of the fundamental rights
affected.

Over the last decades, a stable tendency towards broadening the scope and intensity of
administrative-penal repression is observed, especially in areas such as tax law, the regulation of the
financial markets, the protection of competition and the protection of the financial interests of the
European Union. In these spheres, administrative sanctions increasingly acquire a “criminal”
character within the meaning of the autonomous criteria developed in the case-law of the European

courts, which leads to their being equated, by their nature and severity, with criminal-law measures.

At the same time, a practice of the joint or consecutive engagement of criminal and
administrative-penal liability for the same factual circumstances is becoming established. This gives
rise to questions concerning the limits of the admissible cumulation of proceedings and sanctions,
and places the ne bis in idem principle between its classical understanding as an absolute procedural
guarantee and the contemporary tendencies allowing its limitation under certain conditions. In the
case-law of the European courts, the requirements standing out as such are those of proportionality
of the overall sanctioning reaction, of functional and temporal coordination between the proceedings,
and of safeguarding the essential content of fundamental rights within the framework of the rule of

law.

3. Aim and tasks of the study

The main aim of the study, from a theoretical point of view, is to contribute to clarifying the
content, scope and limits of the ne bis in idem principle under conditions of competition between
criminal and administrative-penal regimes, and, from a practical point of view, to propose guidelines
for the improvement of the national legal regulation in accordance with the European standards and
the requirements of the rule of law, and for achieving a clearer balance between the effectiveness of
the national sanction policy and the safeguarding of the rights of persons against double criminal

prosecution and repression.

For the realisation of the aim set, the dissertation sets itself the following main tasks:

— To clarify the theoretical essence, content, scope and limits of the ne bis in idem principle
through an analysis of its legal nature, structural elements and development in Bulgarian, European

and international law;



— To examine the normative regulation of the principle in Bulgarian and European law, including
its enshrinement in international-law acts, the law of the European Union and national legislation,

with a view to outlining its scope and limits;

— To examine the relationship between criminal and administrative-penal liability under
conditions of competition between different sanction regimes, analysing the admissibility of
cumulated proceedings and sanctions in the light of the European standards for the protection of
fundamental rights;

— To systematise and critically assess the case-law of the European jurisdictions concerning the
criteria for the applicability and the limitations of the ne bis in idem principle, as well as its reflection

upon the national legal system;

— To establish the degree of conformity of the Bulgarian normative regulation and case-law with
the requirements of the law of the European Union and the standards of the rule of law, highlighting
the existing contradictions and problems in the application of the principle;

— On the basis of the inferences made, to formulate de lege ferenda proposals for the improvement
of the national legal regulation, directed at achieving a balanced relationship between the
effectiveness of the State sanction policy and the safeguarding of the protection against double

criminal prosecution and punishment.

4. Methodology

The following scientific-research methods were used for solving the tasks set in achieving the

stated aim:
— Normative-analytical method

In the first place, the normative (dogmatic) method was applied, through which an analysis was
carried out of the national, European and international legal regulation of the ne bis in idem principle,
including the provisions of criminal and administrative-penal legislation, as well as the relevant acts

of the law of the European Union and international law.

— Historical-legal method

The historical-legal method was applied, through which the emergence and development of the
ne bis in idem principle and its transformation from a classical procedural guarantee into a dynamic

instrument within the framework of contemporary sanction regimes are traced.

— Systematic method



The systematic method was also used, permitting the study of the ne bis in idem principle in its
interconnection with other fundamental tenets of criminal and European law, including the principle

of the rule of law, proportionality and mutual recognition.

— Critical-analytical (constructive) method

A critical-analytical (constructive) method was used, through which a review is carried out of the
relevant Bulgarian legal regulation in force and of the normative amendments that have occurred, in
the light of the European standards, and through which well-argued de lege ferenda proposals for its

improvement and systematic refinement are formulated.

— Analysis of case-law

A substantial place is occupied by the analysis of case-law, a systematisation and critical
assessment having been carried out of the decisions of the European jurisdictions concerning the
content, scope of application and admissible limitations of the ne bis in idem principle. The case-law
was examined with a view to deriving criteria of proportionality, coordination between the

proceedings and protection of the essential content of fundamental rights.

— Comparative-law method

The comparative-law method finds broad application, used both with regard to the comparison
between the Bulgarian legal system and the law of the European Union and in the analysis of the
legislative solutions in individual Member States of the European Union. Through it, various models
of regulation of cumulated proceedings are examined and good practices and tendencies in the

development of the principle are identified.

Through the combination of the said methods, a comprehensive theoretical and practical analysis
of the operation and the limitations of the ne bis in idem principle under conditions of competition

between criminal and administrative-penal regimes is ensured.

5. Volume and structure of the dissertation

The dissertation has a volume of 313 pages, including the table of contents and the list of the
literature used, international, European and national acts and the case-law examined of the ECtHR,

the CJEU and the national courts. It contains 242 footnotes.

The structure of the dissertation is constructed so as to ensure a logical sequence and thematic

coherence of the exposition. In terms of content, it consists of:

— An introduction;



— An exposition, presented in 4 chapters;

— A conclusion;

— Conclusions and de lege ferenda proposals;

— A bibliography.

The following were used in the study:

— Scientific publications — 53 sources;

— International, European and national acts;

— Case-law of the ECtHR, the CJEU and national such;

— Decisions of the Constitutional Court of the Republic of Bulgaria.

II. CONTENT OF THE DISSERTATION

1. INTRODUCTION

The ne bis in idem principle, which prohibits a person from being prosecuted or punished more
than once for one and the same act, is a fundamental guarantee of criminal law, connected with legal
certainty and the protection of the rights of persons. In contemporary legal systems, its application is
complicated on account of the growing practice of cumulating administrative-penal and criminal
proceedings for one and the same conduct, especially in areas such as tax law, the financial markets

and the protection of the financial interests of the EU.

The dissertation examines the operation of the ne bis in idem principle in cases of the joint or
consecutive imposition of administrative and criminal sanctions, as well as the limitations on its
application in Bulgarian and European law. The normative regulation, the case-law of the Court of
Justice of the EU and the European Court of Human Rights and the main problems in the competition

between different sanction regimes are analysed.

The study aims to outline possibilities for the improvement of the national legal regulation
through a clearer distinction between administrative offences of a criminal character and crimes, and
through the introduction of clear criteria for the admissible limitation of the ne bis in idem principle

in accordance with the European standards.

2. CHAPTER ONE
THE NE BIS IN IDEM PRINCIPLE IN BULGARIAN AND EUROPEAN LAW



The first chapter examines the concept, the historical development and the legal regulation of the
ne bis in idem principle in Bulgarian and European law. The principle expresses the prohibition
against a person being tried or punished twice for one and the same act and constitutes a fundamental

guarantee of a fair trial, legal certainty and the protection of fundamental rights.

The historical roots of the maxim are analysed, the manifestations of which are found as early as
in ancient legal and philosophical thought, including in the Greek judicial speeches of Demosthenes
and in biblical literature. The conclusion is drawn that, although the formulation ne bis in idem is not
an authentic Roman maxim in the strict sense, it is gradually established in the legal tradition and
finds broad application in contemporary legal systems.

The development of the principle in the European legal tradition, its establishment as a guarantee
against double punishment and as an expression of respect for human rights, as well as the gradual

acquisition of its supranational significance in international and European law, is traced.

Special attention is devoted to the sources of the principle in Bulgarian law. As early as the
Criminal Judicial Proceedings Act of 1897, the prohibition against a person acquitted or convicted by
a sentence that has entered into force being prosecuted again for the same crime was introduced,

which laid the foundations of the principle in the national criminal procedure system.

The historical analysis shows that, as early as the end of the 19th and the beginning of the 20th
century, preconditions arise for competition between various forms of legal liability and for the
possible cumulation of sanctions. The principle acquires an international-law dimension with the
ratification by Bulgaria in 1924 of the International Convention for the Suppression of the Circulation

of and Traffic in Obscene Publications.

The development of the principle is also traced in the later stages of Bulgarian criminal procedure
law, including after 1944, when a codified regulation of the criminal process was adopted through
the Codes of Criminal Procedure of 1952 and 1974. In this period, the principle is applied mainly

within the framework of the national jurisdiction.

The study shows that the ne bis in idem principle has a stable presence in the Bulgarian legal order
as a guarantee of legal certainty and the stability of the sentence that has entered into force. Its
application, however, gives rise to practical questions, especially in the competition between criminal
and administrative-penal liability, the clarification of which is carried out through the case-law and

the interpretative activity of the supreme courts.

In European law, the ne bis in idem principle is based on a system of interacting sources, including

international-law acts for the protection of fundamental rights, the law of the European Union and the



constitutional traditions of the Member States. Its normative regulation is contained in Article 4, § 1
of Protocol No. 7 to the Convention for the Protection of Human Rights and Fundamental Freedoms,
Article 50 of the Charter of Fundamental Rights of the EU and Article 54 of the Convention

Implementing the Schengen Agreement.

As a result, the principle is established as a fundamental right and an important element of the
EU’s area of freedom, security and justice. Its application, however, is not absolute and takes into
account the need for effective criminal justice and the protection of the public and financial interests

of the Union.

The regulation of the ne bis in idem principle in the Convention for the Protection of Human
Rights and Fundamental Freedoms and in the Charter of Fundamental Rights of the European Union
is examined. It is emphasised that the rights guaranteed by the European Convention on Human
Rights correspond in content to the fundamental rights established in the Charter, this continuity being
enshrined in Article 52, § 3 of the CFREU. In this way, a high degree of coherence between the two
acts is ensured, both as regards the content of the rights and as regards the admissible limitations. The
prohibition of repeated conviction or punishment, regulated in Article 4, § 1 of Protocol No. 7 to the
ECHR, forms a minimum standard for the protection of human rights, which should be observed also

in EU law. This guarantee is not subject to derogation even in exceptional circumstances.

At the same time, the Charter cannot provide a lower level of protection than that guaranteed by
the ECHR, although it creates autonomous standards within the framework of the autonomous legal
order of the EU. In interpreting its provisions, the official explanations to the Charter are also taken
into account, which, although not having binding force, have significant interpretative value and
contribute to consistency between EU law, the ECHR and the constitutional traditions of the Member
States.

Within the framework of the ECHR system, the ne bis in idem principle is introduced by Article
4 of Protocol No. 7, which prohibits a person from being tried or punished again for a crime for which
he has already been finally acquitted or convicted within one and the same State. In the case-law of
the ECtHR, the application of the principle is clarified through three basic elements: the criminal
character of the proceedings in the autonomous meaning of the Convention, the identity of the facts

(idem) and the presence of a repeated prosecution or punishment (bis).

A substantial contribution to the development of the principle is made by the case-law of the
ECtHR, especially the judgments Sergey Zolotukhin v. Russia and A and B v. Norway, by which the
factual approach in assessing the identity of the act is affirmed and the criteria for the admissibility

of parallel or consecutive proceedings are developed. The Court accepts that there is no violation



where a sufficiently close connection in substance and in time exists between the proceedings, so that
they are regarded as parts of a single sanctioning reaction of the State. The Convention also allows
the reopening of finally concluded proceedings where there are new facts, newly discovered

circumstances or a material defect in the previous proceedings.

Special attention is also devoted to the place of the ne bis in idem principle in the system of the
Charter of Fundamental Rights of the EU. In Article 50 of the CFREU it is proclaimed as a
fundamental right, guaranteeing that no one may be prosecuted or punished again for a crime for
which he has already been finally acquitted or convicted within the territory of the Union. The Charter
has the same legal force as the founding treaties of the EU and constitutes part of the primary law of
the Union, for which reason its provisions have priority over secondary law and national legal norms
within the scope of application of EU law. According to the case-law of the Court of Justice of the
EU, including in the case Akerberg Fransson, the Charter applies whenever the national authorities

act within the framework of Union law.

The provision of Article 50 of the CFREU corresponds to the content of Article 4 of Protocol No.
7 to the ECHR, but has a broader territorial scope, since it applies at the level of the European Union.
The effective application of the principle is also closely connected with the principle of the mutual
recognition of judicial decisions in criminal matters, which presupposes a high level of mutual trust

between the Member States.

In this context, the ne bis in idem principle is established as a substantial element of the EU’s area
of freedom, security and justice and as an important guarantee for the protection of fundamental
rights. It has a constitutional character in the legal order of the Union and finds application in various
areas of Union regulation, including competition law, the protection of the financial interests of the
EU and the fight against money laundering.

The case-law of the Court of Justice of the European Union is of key significance for determining
the content and scope of application of the ne bis in idem principle. Through its decisions, the Court
clarifies the preconditions for its application, the criteria for the identity of the act (idem) and of the
subject, as well as the admissible limitations on this right pursuant to Article 52, § 1 of the Charter.
In this context, the principle is examined not only as a procedural guarantee for the protection of the
person, but also as an element of the functioning of the EU’s area of freedom, security and justice,

based on the mutual recognition of judicial decisions and mutual trust between the Member States.

The case-law of the CJEU in this area is formed mainly through references for a preliminary
ruling under Article 267 of the TFEU. Through them, the Court formulates criteria for the application
of the ne bis in idem principle, which are binding on the national courts. At the same time, it



emphasises that the provisions of the Charter, including Article 50, apply only where the legal
situation under consideration falls within the scope of application of EU law pursuant to Article 51
of the CFREU.

One of the basic preconditions for the application of the principle is the identity of the subject —
that one and the same person be subjected to more than one criminal prosecution or sanction for one
and the same conduct. In the case-law of the Court of Justice of the EU it is consistently accepted that
the prohibition of double prosecution relates only to one and the same person and does not apply
where the proceedings are directed against different legal subjects. This is confirmed, for example, in
the judgments Gasparini and Others and Orsi and Baldetti, where the Court accepts that the
sanctioning of a legal person and the criminal prosecution of its legal representative as a natural

person do not constitute a violation of the ne bis in idem principle.

The second basic precondition is the presence of the bis element, which presupposes the repeated
exercise of criminal repression against one and the same person for the same act. Pursuant to Article
50 of the CFREU and Atrticle 54 of the CISA, the prohibition of repeated prosecution applies where
the first proceedings have concluded with a final act. In the case-law of the Court of Justice of the
EU, an act is regarded as final which definitively excludes the possibility of a new criminal
prosecution under national law and is handed down after a genuine assessment of the merits of the

case.

The Court accepts that the ne bis in idem principle may apply also where the proceedings have
concluded through a prosecutorial procedure without a judicial decision, if it definitively excludes
further prosecution (Goziitok and Briigge). Conversely, where the proceedings have been terminated
formally without an examination of the merits, the act does not give rise to the operation of the
principle (Miraglia, Kossowski). In other judgments, such as Klaus Bourquain, Turansky and M., the

Court further clarifies the criteria for the finality of the act.

The third basic precondition is the presence of the idem element, which requires identity of the
act. In the case-law of the CJEU and the ECtHR, a factual approach has been adopted, under which
decisive significance is attached to the totality of the concrete facts connected with one and the same
person and inextricably linked in time, place and object, and not to the legal classification of the act.
This standard has been developed in a number of judgments of the CJEU, including Van Esbroeck,
Van Straaten, Gasparini, Kretzinger, Kraaijenbrink and Mantello, as well as in the case-law of the

ECtHR in the case Sergey Zolotukhin v. Russia.



The final assessment of the presence of the bis and idem elements belongs to the national courts,
the Court of Justice of the EU, through the preliminary ruling procedure, contributing to the building
of uniform standards for their interpretation and application.

A further important question, connected with the operation of the ne bis in idem principle in
cumulated proceedings and with the building of the area of freedom, security and justice in the EU,
is the taking into account of judgments handed down in other Member States. This mechanism is
based on mutual trust between the criminal-law systems of the Member States and on the need to
recognise the legal consequences of final judicial acts handed down in another State. In this way,
contradictory treatment of one and the same person is avoided and the effective operation of the

prohibition of double prosecution is ensured.

An early regulation of the international consequences of criminal sentences is contained in the
European Convention on the International Validity of Criminal Judgments of 1970, which provides
for mechanisms for the recognition, enforcement and taking into account of foreign sentences, as well

as rules connected with the operation of the ne bis in idem principle.

In EU law, this approach is developed through Framework Decision 2008/675/JHA, which
obliges the Member States, in newly instituted criminal proceedings, to take into account the
sentences handed down in other Member States under conditions similar to those for national
sentences. The practical application of this mechanism is also supported by the system for the
exchange of information from criminal records, introduced by Framework Decision 2009/315/JHA.

In Bulgarian law, this principle is introduced through Acrticle 8 of the Criminal Code, which allows
the taking into account of sentences of a foreign court where this follows from an international treaty.
In accordance with this regulation, the Bulgarian courts also collect ex officio data on sentences that
have entered into force handed down in other Member States, which contributes to the correct
individualisation of criminal liability and to the effective application of the ne bis in idem principle

in cross-border situations.

3. CHAPTER TWO

THE NE BIS IN IDEM PRINCIPLE IN THE BULGARIAN LEGAL SYSTEM —
DEVELOPMENT AND TRENDS

This chapter examines the development and the contemporary trends in the application of the ne
bis in idem principle in the Bulgarian legal system through an analysis of the normative regulation,
the case-law and the influence of the European standards upon national law.



The principle constitutes a fundamental guarantee of the criminal process, directed at preventing
the repeated criminal prosecution of one and the same person for one and the same act after the
handing down of a final act. It ensures legal certainty, the stability of judicial acts and fairness in the

realisation of criminal liability.

Its historical foundations are found as early as in the early codifications of Bulgarian criminal
law, including in the Criminal Judicial Proceedings Act of 1897, which introduces a prohibition of
repeated prosecution after a sentence that has entered into force. In the later criminal procedure acts,
the principle is developed through the rules on the force of res judicata and the grounds for terminating
the criminal proceedings, a clearer regulation being contained for the first time in the CPC of 1974
(Article 24(1)(6) of the CPC).

After Protocol No. 7 to the ECHR became part of the internal legal system of the Republic of
Bulgaria, following its signing on 3.11.1993, the ne bis in idem principle acquires a broader
application, including in respect of administrative proceedings with sanctions of a criminal character.
With the amendments to the CPC of 2017, imposed as a social necessity, additional grounds are
introduced for the termination and suspension of the criminal proceedings in the competition between
administrative-penal and criminal liability. These amendments reflect the European standards,
according to which not every administrative-penal proceeding is equivalent to a criminal one, but
only in those hypotheses in which the administrative sanction, in view of its severity, preventive-

repressive aim and manner of imposition, bears a criminal character.

In contemporary case-law, the principle is applied on the basis of the factual identity of the act,
and not of its legal classification, the national courts interpreting the law in accordance with the case-
law of the CJEU and the ECtHR.

The ne bis in idem principle finds manifestation not only in the Code of Criminal Procedure, but
also in the normative regulation of administrative-penal proceedings. In this sphere it is enshrined in
Article 17 of ZANN, which prohibits the repeated punishment for an administrative offence for which
a punishment has already been imposed by an act that has entered into force, additional guarantees
also being contained in Article 33 and Article 70 of ZANN.

A substantial contribution to clarifying the application of the principle in the competition between
criminal and administrative-penal liability is made by the case-law. The interpretative decisions of
the supreme courts form criteria concerning the admissibility of consecutive proceedings and the
limits of double sanctioning. Of particular significance is Interpretative Decision No. 3/2015 of the
General Assembly of the Criminal College of the SCC, which brings the national practice into
conformity with the standards of the ECtHR and the CJEU.



Although the principle is not expressly enshrined at the constitutional level, its operation is
derived from the principle of the rule of law and from the applicability of international treaties and
EU law. In their totality, the provisions of the CPC, ZANN, the international standards and the case-

law establish ne bis in idem as a fundamental guarantee against double prosecution and punishment.

The distinction between crimes and administrative offences is also examined in the study.
Bulgarian law traditionally distinguishes them according to the degree of public danger of the act and
the type of the sanction provided for. As early as the Penal Law of 1896, a distinction is drawn
between crimes and offences, and with the adoption of ZANN in 1969 an autonomous regime is
created for the sanctioning of acts of a lower degree of public danger.

Administrative-penal and criminal liability have common features, since they constitute forms of
State repression for a culpably committed unlawful act. Criminal liability, however, is a heavier
instrument of State coercion, whereas administrative-penal liability is directed at sanctioning the

lighter offences through a more simplified procedure.

Of particular significance are the cases in which one and the same act simultaneously fulfils the
elements of both a crime and an administrative offence. A risk then arises of violating the prohibition
of double punishment. Where the two legal norms protect one and the same object, criminal liability
as a rule absorbs administrative-penal liability. Where different social relations are affected, a parallel

realisation of the two types of liability is possible.

In this context, the elaboration of clear criteria for distinguishing between a crime and an
administrative offence is of substantial significance for preventing contradictory practice and for
safeguarding legal certainty. It is precisely for this reason that the ne bis in idem principle has a key
role as a guarantee against double and disproportionate sanctioning intervention.

The institute of the reopening of administrative-penal proceedings is also examined in the study
as a procedural mechanism for eliminating double sanctioning for the same facts. Through it, an
administrative act that has entered into force may be revised and set aside where it is subsequently

established that the act constitutes a crime or that the double sanction is inadmissible.

By its legal nature, the reopening under Article 70 et seq. of ZANN constitutes an extraordinary
means of review of administrative-penal acts that have entered into force and a means of safeguarding
the operation of the ne bis in idem principle. It permits the re-examination of stabilised acts where

there are material defects or where criminal liability has also been realised for the same act.

After the amendments to ZANN of 2017, the circle of the acts, the persons and the grounds for

reopening was broadened, which strengthens the guarantees against double sanctioning.



Nevertheless, the institute does not constitute a universal means of protection, since it applies only

under the grounds and within the time-limits expressly provided for by law.

The question of the synchronisation of Bulgarian case-law with the standards of the European
Court of Human Rights and the Court of Justice of the European Union is also analysed. A key role
in this process is played by the interpretative activity of the supreme courts, which ensures the uniform

application of the prohibition of double prosecution and punishment.

Of particular significance is Interpretative Decision No. 3/2015 of the General Assembly of the
Criminal College of the SCC, by which the national practice is brought into conformity with Article
4, § 1 of Protocol No. 7 to the ECHR and the case-law of the ECtHR and the CJEU. In it, it is accepted
that the ne bis in idem principle prohibits both the repeated punishment and the repeated criminal
prosecution for one and the same act after the handing down of a final act, decisive significance being
attached to the factual basis of the charge.

The decision also emphasises the autonomous character of the concept of “criminal proceedings”
within the meaning of the ECHR and the application of the criteria in the case Engel, through which
it is determined whether a given proceeding has a criminal character. In this way, it is accepted that
administrative-penal proceedings too may fall within the scope of the ne bis in idem principle where

the sanctions have a criminal function.

The propositions of Interpretative Decision No. 3/2015 lead to subsequent amendments to the
CPC and ZANN in 2017, directed at limiting the competition between administrative-penal and
criminal liability. By Interpretative Decision No. 4/2018, the SCC further develops these principles,
allowing, under certain conditions, two proceedings to be regarded as part of a single sanctioning

complex where a close connection in substance and in time exists between them.

Despite the legislative and interpretative measures undertaken, the protection of the ne bis in idem
principle in the Bulgarian legal system continues to a significant extent to depend on judicial
interpretation and on the application of the standards of the ECtHR and the CJEU, which raises the

question of the need for a clearer and more systematised legislative regulation.

4. CHAPTER THREE

APPLICATION OF THE NE BIS IN IDEM PRINCIPLE IN CASES OF COMPETITION
BETWEEN CRIMINAL AND ADMINISTRATIVE-PENAL PROCEEDINGS.
CUMULATED PROCEEDINGS AND SANCTIONS - LIMITATION OF THE
OPERATION OF THE NE BIS IN IDEM PRINCIPLE



Chapter Three examines the application of the ne bis in idem principle in the competition between
criminal and administrative-penal proceedings, tracing the trends in the case-law of the ECtHR and
the CJEU concerning the admissible limits of the cumulated proceedings and sanctions. The analysis
shows that the protection by virtue of the principle is not absolute and allows limitations where there
are a statutory regulation, a legitimate aim, proportionality and sufficient coordination between the
proceedings. Despite the similar general direction, between the practice of the two jurisdictions there
exist differences concerning the criteria for the admissibility of these limitations.

The dual significance of the ne bis in idem principle is emphasised — as a guarantee against
repeated criminal prosecution for one and the same act and as a means of ensuring legal certainty and
the stability of final acts. At the supranational level, it develops within the framework of the
interaction between the ECHR, the CFREU, the CISA and the case-law of the ECtHR and the CJEU.

In the case-law of the two jurisdictions, it is accepted that the protection of the principle applies
where there are several elements: two proceedings of a criminal character, identity of the facts and
the person, and a final act in one of them. Gradually, the scope of the principle broadens and covers
administrative-penal proceedings too, where the sanctions have a criminal character under the

autonomous criteria of European law.

The case-law allows a limited cumulation of administrative and criminal proceedings where there
are legitimate aims of general interest and where the requirements of proportionality, necessity and
coordination between the procedures are observed. Of particular significance are the judgment of the
ECtHR in the case A and B v. Norway and the judgments of the CJEU in the cases Luca Menci,
Garlsson Real Estate and Di Puma. The ECtHR introduces the criterion of a “sufficiently close
connection in substance and in time” between the proceedings, whereas the CIJEU places emphasis
on the conditions under Article 52, § 1 of the CFREU — lawfulness, legitimate aim, proportionality

and preservation of the essence of the right.

The similarity between the two lines of case-law is expressed in the acceptance that the principle
does not entirely exclude the cumulation of proceedings, whereas the differences are manifested in
the criteria for admissibility and in the assessment of proportionality and coordination between the
procedures. This development shows a tendency towards a more flexible interpretation of the ne bis
in idem principle, directed at achieving a balance between effective sanctioning and the protection of
fundamental rights.

Within the framework of EU law, the principle is established as a fundamental right under Article
50 of the CFREU, the limitation of which is admissible only under the conditions of Article 52, § 1
of the CFREU — where it is provided for by law, respects the essence of the right and is necessary and



proportionate for achieving a legitimate aim. The Court of Justice of the EU accepts that the parallel
conduct of administrative and criminal proceedings may be justified if they pursue complementary
aims, are clearly provided for by law and are accompanied by effective coordination between the

competent authorities.

As a result, a more functional approach to the ne bis in idem principle takes shape in the European
case-law, directed at achieving a balance between the effectiveness of law enforcement and the

protection of the fundamental rights of persons.

An important part of the study is devoted to the analysis of the case-law of the Court of Justice of
the European Union with a view to clarifying the conditions under which limitations on the ne bis in
idem principle are admissible. Through its jurisprudence, the CJEU ensures a uniform interpretation
of Article 50 of the Charter of Fundamental Rights of the EU and guides the national courts in the
application of this principle, including in cases of cumulation of administrative and criminal

proceedings.

The analysis begins with the judgment in the case Bonda (C-489/10), in which the Court
formulates criteria for assessing whether a given sanction has a criminal-law character — the legal
classification of the offence, the nature of the offence and the severity of the sanction. These criteria

are of substantial significance for determining the scope of application of the ne bis in idem principle.

Of particular significance is the judgment in the case Akerberg Fransson (C-617/10), by which
the CJEU accepts that the Charter applies where the national measures constitute an application of
EU law, including in the case of sanctions connected with VAT. The Court emphasises that the ne
bis in idem principle does not allow a repeated criminal prosecution where a sanction of a criminal-

law character has already been imposed.

Further development of the case-law is observed in the judgments of 20.03.2018 in the cases
Menci, Garlsson Real Estate and Di Puma. In them, the CJEU accepts that the cumulation of
administrative and criminal sanctions constitutes a limitation of the ne bis in idem principle, which
may be admissible under the conditions of Article 52, § 1 of the CFREU — where it is provided for
by law, pursues a legitimate aim of general interest and complies with the principle of proportionality.
The Court emphasises the need for a clear legal regulation, coordination between the proceedings and

guarantees that the overall severity of the sanctions does not exceed what is necessary.

In its subsequent case-law, the CJEU further develops these criteria. In the case bpost (C-117/20),
the Court accepts that the cumulation of sanctions may be admissible where they derive from different

legal regimes and pursue different legitimate aims. In the judgment Nordzucker (C-151/20), it is



accepted that there is no violation of the ne bis in idem principle where different authorities sanction

one and the same conduct in respect of different territorial manifestations of the offence.

In the case Direction départementale des finances publiques de la Haute-Savoie (C-570/20), the
CJEU allows the cumulation of tax and criminal sanctions in VAT fraud, if there are clear rules, a
legitimate aim and proportionality of the overall sanction burden. In the judgment
Generalstaatsanwaltschaft Miinchen (C-435/20), the Court emphasises that the ne bis in idem
principle precludes extradition where the person has already been finally convicted in another

Member State for the same acts.

Of particular significance for Bulgarian legal practice is the judgment in the case MV-98 (C-
97/21), connected with the cumulation of a pecuniary sanction and the measure of “sealing of a
commercial establishment” under the VAT Act. The CJEU accepts that such cumulation constitutes
a limitation of the ne bis in idem principle and is admissible only if there exist effective coordination
between the proceedings and guarantees of proportionality. In the specific case, the Court establishes
that the Bulgarian legal regulation does not ensure such coordination and is therefore incompatible
with Article 50 of the CFREU.

The analysis of this case-law shows that the CJEU adopts a functional approach to the ne bis in
idem principle, directed at achieving a balance between the effectiveness of law enforcement and the

protection of fundamental rights.

By the judgment of 14.09.2023 in case C-27/22, VVolkswagen Group Italia and Volkswagen AG,
the Court of Justice of the European Union examines the application of the ne bis in idem principle
in the cumulation of sanctions imposed in different Member States for the same facts. The case arises
in connection with a sanction of EUR 5 million imposed by the Italian competition authority for unfair
commercial practices connected with the manipulation of data on harmful emissions, where the

German prosecution had already imposed a fine of EUR 1 billion for the same conduct.

The CJEU accepts that an administrative sanction may have a criminal-law character within the
meaning of Article 50 of the CFREU where it has a repressive aim and a significant severity. The
Court emphasises that the ne bis in idem principle prohibits the imposition or confirmation of a new
sanction for the same facts against the same person where there is already a final decision on the
merits of the dispute. A limitation is admissible only under the conditions of Article 52, § 1 of the
CFREU - where there is a clear legal basis, coordination between the proceedings and an absence of

an excessive sanction burden.

Chronologically, there follows the judgment of 14.09.2023 in case C-55/22,

Bezirkshauptmannschaft Feldkirch, which concerns the application of the ne bis in idem principle in



the case of administrative sanctions of a criminal-law character in the field of games of chance. By
it, the CJEU accepts that, for the application of Article 50 of the CFREU, decisive are the final
character of the first decision and the identity of the facts, and not the different legal classification
under national law. Where a final act on the merits of the case has already been handed down, a new
proceeding of a sanctioning character for the same acts on the basis of another legal provision is

inadmissible.

The analysis of these judgments shows that the case-law of the CJEU consistently develops the
standards for the application of the ne bis in idem principle, outlining the limits of the admissible
cumulation of sanctions and emphasising the significance of proportionality, legal certainty and

coordination between the competent authorities.

The case-law of the European Court of Human Rights is also analysed in the third chapter. The
ne bis in idem principle is introduced into the ECHR system by Article 4 of Protocol No. 7, which

prohibits a person from being tried or punished again for the same facts.

The first judgment of the Grand Chamber examined is A and B v. Norway (15.11.2016), which is
of key significance for the interpretation of Article 4 of Protocol No. 7. The ECtHR accepts that the
principle does not entirely exclude the conduct of two proceedings of a criminal character for the
same facts, if a sufficiently close connection in substance and in time exists between them and they

form a coordinated sanctioning system.

The next judgment examined is Mihalache v. Romania (8.07.2019), in which the ECtHR accepts
that the protection under the principle applies also where the first proceedings have concluded with a

final prosecutorial act establishing criminal liability and imposing a sanction.

In the judgment Smokovi¢ v. Croatia (12.11.2019), the Court accepts that the ne bis in idem
principle is not applicable where the first proceedings have been terminated without an assessment
of the facts and criminal liability, for example on account of an expired limitation period.

Of particular significance is also the judgment Sabali¢ v. Croatia (14.01.2021), in which the
ECtHR emphasises that the ne bis in idem principle cannot serve as a ground for refusing an effective
criminal prosecution where the initial proceedings were materially defective and led to a manifestly

disproportionate sanction.

In summary, the case-law of the ECtHR shows a functional approach to the ne bis in idem
principle, directed at safeguarding legal certainty and the fairness of the criminal process. The

cumulation of administrative and criminal proceedings may be admissible where a close connection



in substance and in time exists between them, whereas acts without a pronouncement on the merits

do not give rise to protection under the principle.

The significance of the ne bis in idem principle as a ground for refusing the execution of a
European arrest warrant pursuant to Framework Decision 2002/584/JHA is also examined in the
study. Pursuant to Article 3, § 2, the executing judicial authority refuses the execution of the EAW
where the person has already been finally convicted for the same acts in a Member State and the

punishment has been served, is being served or may no longer be executed.

The case-law of the CJEU accepts that the ne bis in idem principle, enshrined in Article 50 of the
CFREU, has direct effect and applies equally both in the context of the European arrest warrant and
in other instruments of judicial cooperation. In this way, it guarantees protection against double

criminal prosecution in the EU’s area of freedom, security and justice.

5. CHAPTER FOUR

LEGISLATIVE SOLUTIONS RELATING TO THE APPLICATION OF THE NE BIS
IN IDEM PRINCIPLE IN CUMULATED PROCEEDINGS AND SANCTIONS IN
CERTAIN MEMBER STATES OF THE EUROPEAN UNION

This chapter of the study contains an analysis of the legislative solutions in Belgium, France and
Italy concerning the application of the ne bis in idem principle in cumulated administrative and
criminal proceedings, outlining, through a comparative review, the main models for reconciling
effective sanctioning with the guarantees against double punishment, and thereby contributing to

clarifying the possible approaches for the improvement of the legal regulation.

With regard to the Belgian legal system, it is emphasised that it integrates the European case-law
concerning the ne bis in idem principle, influenced by the decisions of the European Court of Human
Rights and the Court of Justice of the European Union. With the adoption of the “Una via” law (2012),
the aim is to prevent double punishment in tax offences by limiting the simultaneous conduct of
administrative and criminal proceedings, parallelism being allowed only where there is a sufficient

substantive and temporal connection between them.

Following a decision of the Constitutional Court in 2014, by which part of the provisions were
declared unconstitutional on account of a conflict with the ne bis in idem principle, in 2019 the “Una
via bis” law was adopted, which further develops the mechanism for coordination between the tax
administration and the prosecution through a system of consultations and a clearer distinction between

administrative and criminal proceedings.



Despite these reforms, a number of practical and constitutional problems remain, connected with
prosecutorial discretion, the lack of clarity of the consultation procedures and the risk of uneven
application of the law. The Belgian legal framework continues to seek a balance between the effective

fight against tax fraud and the safeguarding of the applicability of the ne bis in idem principle.

In the French legal system, the ne bis in idem principle does not operate absolutely, but is applied

in view of the principles of necessity and proportionality of punishments.

French law as a rule does not automatically recognise the res judicata effect of foreign criminal
decisions where the act was committed wholly or partly on French territory. For this reason, it is
possible for a person to be criminally prosecuted in France even if he has been convicted abroad for
the same facts. An exception exists where the act was committed abroad and a sentence that has

entered into force has been handed down which excludes subsequent prosecution in France.

With regard to the cumulation of administrative, disciplinary and criminal sanctions, the French
model adopts a flexible and functional understanding of the ne bis in idem principle. It does not
entirely exclude double prosecution or the cumulation of sanctions, but allows them where there are
certain limits, based on the difference in the public interests protected, on the severability of the facts
and on the requirement of proportionality. In this sense, the overall amount of the sanctions should
not exceed the heaviest punishment provided for. The case-law accepts that cumulation is admissible
where the different legal classifications protect different public interests or are based on severable

factual elements.

After 2016, and especially in the case-law since 2019, a more functional approach is established,
under which the accumulation of legal classifications is allowed, except where one classification
absorbs the other, constitutes a constituent element of it or is a special form of already covered
conduct. In this way, the French system seeks to encompass the unlawful act “in all its dimensions”,
while at the same time preserving the proportionality of the sanctioning result and conformity with
the standards of EU law.

The particularities of the Italian legal system in the context of the operation of the ne bis in idem
principle are also set out in the study. It is regulated expressly in Article 649 of the Italian Code of
Criminal Procedure and constitutes a procedural guarantee which prohibits the repeated criminal
prosecution of a person finally acquitted or convicted for the same facts, irrespective of the different
legal classification of the act. The Italian case-law accepts that this principle applies also where

pending proceedings for the same crime already exist.



Under the influence of the case-law of the ECtHR and the CJEU, the scope of the ne bis in idem
principle also broadens towards administrative proceedings with sanctions of a criminal character,

especially in areas such as tax law and market abuse.

By Decision No. 149/2022, the Italian Constitutional Court accepts that the principle protects not
only against repeated punishment, but also against a second proceeding for the same facts, unless a
sufficiently close substantive and temporal connection exists between them. Thus the Italian system
adapts to the European standards and establishes ne bis in idem as a guarantee against disproportionate

double sanctioning.

In summary, the comparative analysis shows that, despite the differences in the national legal
models, the legislative and judicial solutions in Belgium, France and Italy are developing in the
direction of the gradual harmonisation with the European standards and the establishment of the ne
bis in idem principle as a key guarantee of legal certainty and protection against disproportionate

double prosecution and sanctioning.

6. CONCLUSION

In the conclusion of the study, the significance of the development of the case-law and of the new
technological and social challenges for the further interpretation and effective application of the
fundamental legal principles, among which a central place is occupied by the ne bis in idem principle,

is emphasised.

I11. CONCLUSIONS AND SCIENTIFIC CONTRIBUTIONS

The present scientific study, devoted to the operation of the ne bis in idem principle in cumulated
proceedings and sanctions, as well as to its limitations and particularities, constitutes an in-depth
examination of Bulgarian, international and European criminal procedure doctrine and case-law.
Within the framework of the study, the legal essence and content of the ne bis in idem principle, its
place in the system of procedural guarantees for the protection of fundamental rights and the
particularities of its application in the interaction between criminal and administrative-penal liability

are clarified.

The analysis of the legal regulation in force, as well as of the case-law of the European Court of
Human Rights and the Court of Justice of the European Union, permits the derivation of the main
criteria and European standards concerning the application of the principle and the admissible limits
of its limitation. The study conducted reveals the existing problems in the law-applying practice and



outlines possible guidelines for the improvement of the normative regulation and for a more effective

application of the ne bis in idem principle in the Bulgarian legal system.

The study conducted permits the following conclusions to be drawn:

1. The ne bis in idem principle has a historical continuity in Bulgarian law, but its development is
uneven and there is no comprehensive regulation of the relationship between administrative-penal

and criminal liability.

2. The main problem is the competition between administrative-penal and criminal proceedings

in the case of overlapping offence definitions.

3. The European standards of the European Court of Human Rights and the Court of Justice of
the European Union place emphasis on the factual identity of the act and the criminal character of the

sanctions.

4. Interpretative Decision No. 3/2015 of the Supreme Court of Cassation of the Republic of

Bulgaria introduces a substantive approach and stabilises the case-law.

5. The legislative amendments of 2017 improve the coordination, but do not entirely resolve the

problem of the competition of proceedings.

6. The European case-law allows a limited cumulation of sanctions where there are lawfulness, a
legitimate aim and proportionality.

7. Cumulation is admissible only where there are a clear regulation, coordination between the

authorities and control over the sanction burden.

8. The reopening of the administrative-penal proceedings is a corrective, but not a sufficient,

mechanism for the protection of the principle.

9. Criminal liability absorbs administrative liability only where there is identity of the legal

interest protected.

10. An early institutional coordination is necessary in order to prevent the blocking of the criminal
prosecution by an administrative proceeding that has concluded more quickly.

On the basis of the conclusions thus drawn, the following conclusions and scientific contributions

of the present study may be formulated:

1. It is necessary to adopt a Code of Administrative Offences and Penalties, which would
comprehensively regulate the competition between administrative-penal and criminal liability and the

guarantees of the ne bis in idem principle;



2. A statutory definition of an “administrative sanction of a criminal character” should be

introduced, based on the criteria from the case-law in Engel and Others v. Netherlands;

3. A normative establishment of a clear procedural algorithm in the case of administrative and

criminal proceedings instituted in parallel is necessary;

4. Obligations for institutional coordination between the administrative authorities and the
prosecution should be introduced, including an exchange of information and a common registration

of the cases;

5. A broadening of the prohibition of double prosecution is necessary, so that it covers not only
repeated punishment, but also a second proceeding after a final act on the merits;

6. Criteria for the admissible coordination of parallel proceedings should be introduced, consistent

with the standards from the case-law in A and B v. Norway;

7. A normative regulation of a mechanism for proportionality and set-off of sanctions is necessary,

in order to avoid an excessive overall sanction burden;

8. A single procedural mechanism for overcoming the conflict between administrative-penal and
criminal liability should be created, with a view to the effective protection of the ne bis in idem

principle.

IV. PUBLICATIONS

1. Simeonova, L. Violence against Women and Domestic Violence in the Case-Law of the
European Court of Human Rights. - Obshtestvo i pravo (Society and Law), 2023, No. 2, 27-39.

2. Simeonova, L. The Amendments to the Legal Aid Act and to the Protection against Domestic
Violence Act - Current Legal Situations and Trends. - Advokatski pregled (Attorneys’ Review), 2023,
No. 5-6, 70-79.

3. Simeonova, L. Intellectual Property and Artificial Intelligence - Basic Positions and
Expectations. In: Collection of Papers from the Scientific Conference “Law in the Age of Digital

Transformation: Challenges and Opportunities”, Publ.: New Bulgarian University, 2024, pp. 49-59.

4. Simeonova, L. The Legislative Changes in the Legal Regulation of the Mediation Procedure
at the National Level. - Pravna tribuna (Legal Tribune), Publ.: Union of Jurists in Bulgaria, 2023, No.

Forthcoming:



5. Simeonova, L. The Legal Regulation of the Activity of the Mediator, Necessary for
Establishing His Professional and Ethical Profile. Normative Gaps and Trends. — Collection of
Papers from the International Scientific Conference “MEDIATION IN SUPPORT OF SOCIETY
(LEGISLATION, ETHICS, THEORY, PRACTICE)”, Publ.: New Bulgarian University, 2026.



