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I. OBIIIA XAPAKTEPUCTUKA HA JUCEPTALIMOHHUA TPY J{

1. AKTyaaHocT Ha TeMaTa. TeopeTnyHa U NPaAKTHYeCKA 3HAYUMOCT

JlvucepTalMOHHUAT TPYJ € MMOCBETEH Ha M3CJe/BaHe JCHCTBHETO Ha mpuHImma ne bis in
idem B XUMOTE3UTE HA KyMYJUPAaHU HAKa3aTSIHU U a]MUHACTPATUBHOHAKA3ATCIIHU ITPOM3BOJICTBA
Y CaHKIIMH, KAKTO U HA OTPAHUYCHHSITA U OCOOCHOCTUTE, KOUTO ChITBTCTBAT HETOBOTO MTPUIIOKEHHE
B ChbBPEMEHHOTO OBJITapCcKO U EBPOINEHCKO MpaBo. AHAIU3BT 0OXBallla KAKTO TEOPETHUYHHTE U
HOPMAaTUBHUTE OCHOBH Ha MPHHIIMIIA, TAKa U HETOBOTO THJIKYBAaHE M Pa3BUTHE B NMPAKTHKAaTa Ha
EBpornelicku cba 1o mnpaBata Ha yoBeka M Cbaa Ha EBponeiickus cbro3. WM3cneasanero ce
dokycupa BBPXY IOMYyCTUMHTE TPAHUIM HA KyMyJIHpaHE Ha TPOU3BOJACTBA C HaKa3aTeleH
XapakTep 3a €HU M ChIIM (PAaKTUIECKH OOCTOATEICTBA, KPUTEPUUTE 3a IMpPEICHKA Ha TsAXHATa
ChBMECTHMOCT ¢ IpuHIMIa Ne bis in idem u HEOOXOIUMOCTTa OT MOCTUTaHE HAa OaJaHC MEXITY
e(eKTUBHOCTTa HA CAHKIIMOHHATA TMOJIMTHKA M TapaHTUPAHETO Ha OCHOBHUTE mpaBa. OcoOeHO
BHUMaHHE CE OT/ICIIS HA OTPAKEHHETO Ha EBPONEHCKUTE CTAHIAPTH BhPXY HAIMOHAHATA ITPaBHA
ypenda u CchacOHA TMpaKTHKA, KAaKTO M Ha BB3MOKHOCTHTE 3a YCHBBPIICHCTBAHE Ha
3aKOHO/IaTEJICTBOTO Ype3 BBHBEXKIAHE HA MO-SCHU KPUTEPHUH OTHOCHO Pa3rpaHU4aBaHETO MEKIY
MPECTHILICHHS U IMUHUCTPATHBHH HAPYIICHUS C HAKa3aTEJICH XapaKTep ¥ OTHOCHO JOMyCTUMOTO

OrpaHn4aBaHC Ha 3alluTaTa Cpeuly JIBOMHO IpecijicaABaHeC.

AKTyaJTHOCTTa Ha M3CIIEIBAHETO ce 00YClIaBsi OT HapacTBalllaTa MPaKTHKa Ha TapajieTHo
WIM TOCJEIOBaTeIHO MPOBEXKAAaHE Ha HAKa3aTelHM W aJMUHHUCTPATHBHOHAKA3ATEIHU
MPOU3BOJICTBA 33 €IHH M ChIIM (PAKTHUYECKH OOCTOSTENCTBA, KOETO IOCTaBsS BBIIpOca 3a
JOMyCTUMHTE TPAHWIIM Ha Jbp)KaBHATa CAHKIIMOHHA peakius. Pa3mmpsBaHeTo Ha MPUIOKHOTO
moJic Ha aIMHWHHUCTPATUBHUTC CAHKIOWH B 00JIaCTH ¢ TMOBHIIEH O6HI€CTB€H HHTEPEC - KaTo
AaHBYHOTO MpaBo, q)HHaHCOBI/ITC masapy, KOHKYPCHIUATA U 3alllUTaTa Ha q)HHaHCOBI/ITe HHTCpECU
Ha  EBpomeiickus cpO3 - BOOM JIO BCE  TO-YECTO  MPHUIIOKPHBAHE  MEXIY

AIMUHUCTPATUBHOHAKA3ATCIIHATA U HAKA3aTCJIHATA OTTOBOPHOCT.

CoirecTBeH (akTop 3a aKTyalTHOCTTa Ha TeMaTa € ¥ IMHAMHYHOTO Pa3BUTHE Ha ChlieOHaTa
npakThka Ha EBponeiicku cpa 1o mpaBata Ha 4oBeka M Cba Ha EBponelickusi cbro3, B KOSTO ce
(dopMupaT Bce MO-SICHU KPUTEPHH 32 IOIyCTUMOCT Ha OTpaHUueHHs Ha mpuHImna Ne bis in idem,

OCHOBAHM Ha HU3UCKBAHHUATA 3a MPOMOPHHUOHATIHOCT, KOOpAWHALIMUA MEXKAY IMPOHU3BOACTBATA U
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3amuTa Ha CHIIHOCTHOTO CBHBABPKAHHUC Ha OCHOBHUTC ITpaBa. Te3n CTaHIapTHU OKa3BaT IIPSIKO
BB3JCHCTBUE BBbpPXY HAIMOHAJIHUTC IIpaBHHU CUCTCMH U U3UCKBAT 01306pa3;113aHe Ha BBTPCHIHOTO

3aKOHOJATCJICTBO U C"bI[e6Ha IIpaKTHUKa C eBpOHCf/’ICKI/ITe N3N CKBaHMHA.

AKTyaTHOCTTa Ha H3CIICBAHETO CE€ 3acHiBa M OT HAJIWYHETO HA TPOTUBOPEUUS U
Hee/IHAKBH MOIXOH B HALIMOHAJHATA Ch/IeOHA MPAKTHUKA MPH MPELeHKaTa A1 € HaIHLE ,,CHIIOTO
AesHue M M KOHKPETHO aJIMHHHUCTPATHBHO HPOM3BOACTBO MMa HaKas3aTeleH XapakTep II0
CMHCBHJIa Ha eBporeiickuTe Kputepuu. JInncara Ha ICHO HOPMATUBHO OYEPTaHH TPAHUIIA OTHOCHO
JOIMYCTHUMOTO KyMYJIMpaHEe Ha MPOU3BOJICTBA C HAKA3aTEJICH XapaKTep Ch3JaBa MMPEIIOCTaBKU 32
IIPaBHA HECUT'YPHOCT M 3a PUCK OT HAPYyIIABAHE HA OCHOBHU NPOLECYAJIHH rapaHiuu. B To3m
CMHCBHJI € HeOOXO0IMMO CHHXPOHU3MPAaHE Ha HallMOHAJIHATA MpaBHa ypenda U chaeOHa IpaKTUKa C
eBporeiickure craHmaptd. B Obiarapckata mpaBHa CHCTEMa NpPOXBIDKABAaT Jla BB3HUKBAT
MPAaKTHYECKH 3aTPYAHEHHS MPH PasTPaHUYaBAHETO MEXIY MPECTBIUICHHS U aAMUHHCTPATHBHU
HapyILIEHUs C HaKa3aTeJIeH XapaKTep, KaKTo U MPH MPeLeHKaTa 3a JOIYCTUMOCT Ha MOCIIeIBAIIH
WJIN TIapajieHu TPOU3BOACTBA. JIuricaTa Ha U3PUYHO 3aKOHOATETHO YPEIEeHH KPUTEPUH OTHOCHO
JIOIMYCTUMHUTE OrpaHWYEHUs Ha MPUHIMIIA Ch3/aBa MPEIIIOCTaBKU 3a MPOTUBOpPEUMBA ChAeOHA

IIpaKTUKa U HECUTYPHOCT OTHOCHO oOxBara Ha 3amurara.

Temara npugoOuBa 0coOeHa 3HAUMMOCT 1 B KOHTEKCTa Ha 3aCHJICHATa EBPOIeHCKa HHTETPAIlHsI
B Haka3aTeJHONpaBHaTa cdepa, BKIIOYUTETHO NpPU NPWIATAaHETO HAa HMHCTPYMEHTH KaTo
EBporeiickara 3anmoBej 3a apecT 1 MEXaHU3MUTE 3a 3aliTa Ha GuHaHCOBUTE HHTepecH Ha Chlo3a.
B To3u cMuCHIT BBIPOCHT 3a ACHCTBHETO Ha TpuHOMOA Ne bis in idem wuma He camo

BBTPCIIHOIIPABHO, HO M HAAHAIUOHAIIHO U3MEPCHUC.

He Ha mociieHO MSICTO, M3CIIEABAHETO € MOTHBHPAaHO OT HEOOXOAMMOCTTa OT MO-SCHA U
nociefoBarenHa  KoauduKalMs ~— Ha  OTHOIIGHHWATA ~ MEXIY  HakaszaTeJqHata |
aIMIHHACTpaTHBHOHAKA3aTeIHATa OTroBOpHOCT. Ch3/IaBaHETO Ha TEOPETHYHO OOOCHOBAHU U
MPaKTHYECKH MPUIOKUMH KPUTEPUH 33 pa3rpaHUYaBaHEe MEXIY aIMHHUCTPATUBHH HApPYIICHUS C
HAKa3aTCJICH XapaKTCP U NPCCTHBIUICHUA, KaKTO U 3a AOIIYCTUMOTO OTpaHMYaBaHC Ha 3alluTara,
npeaocTaBsiHa OT mpHHIMIa Ne bis in idem, e oT chIecTBEHO 3HAYCHHUE 3a MOCTUTAaHEe Ha OaaHC

MCKIAY e(bCI(TI/IBHOCTTa Ha CaHKIIMOHHATA MOJIMTHKA U FTApaHTUPAHCTO HAa OCHOBHUTC IIpaBa.



2. O0eKT U mpeaMeT HA U3CJIeIBAHETO

OGeKT Ha M3CIIEIBAHETO € CHCTEMaTa Ha HaKasaTelHaTra M aJMHHHCTpaTHBHOHAKa3aTelHaTa
OTrOBOPHOCT B KOHTEKCTa Ha JEHCTBHETO Ha MpuHIMIA Ne bis in idem mpu xumoresute Ha
KyMyJIUpaH¥ HaKa3aTeJHU W aJJMHUHUCTPATHBHOHAKA3aTCIIHU MPOMU3BOICTBA M CAHKIIMH, KAKTO U
OrpaHMYEHHUSATA M OCOOEHOCTHTE HA HETOBOTO IMPHJIOKEHHE B CHBPEMEHHOTO OBJIrapCcKo H
eBporeiicko nmpaso. Karo eaHa oT ¢pyHIaMEeHTAIHUTE TapaHIMKA HA HAKA3aTEIHOTO MPOLECYaTHO
[PaBo, IPUHIUITHT € MPSAKO CBbP3aH C M3UCKBAHMUSITA 3a IIPAaBHA CUTYPHOCT, 3aIllTa OT JbPKAaBCH
NPOU3BOJI M CTaOMJIHOCT Ha BIIC3JIUTE B CHJIa ChAeOHM akToBe. TOW 3aeMa IEHTPAJIHO MSCTO B
cHCTeMara Ha MPOIEeCYaTHUTE TapaHIIUK 3a 3al[UTa Ha OCHOBHHUTE MPaBa, HO MPHJIATAaHETO MY B

CbBPEMEHHUTE MPAaBHU CUCTEMHU CE XapaKTEepU3Upa ¢ HapacTBalla CJI0KHOCT.

[Ipenmer Ha u3cneaBaHETO ca JeMCTBHETO, OoOXBaTa M JONYCTUMUTE OrpaHUYEHUS Ha
npuHIna Ne bis in idem mpu cbBMECTHO WJIM MOCJIEIOBATEIHO MPOBEKIAHE HA HAKA3aTCIIHU U
aJIMUHUCTPAaTUBHOHAKA3aTE€IHU IIPOM3BOJCTBA, OCHOBAaHM Ha €IHM M ChIIM (HAKTUUYECKU
o0cTosTeNnCTBA. AHATIM3BT € HACOYEH KbM KPUTEPHUTE 32 JOIIYCTUMOCT Ha M0100HO KyMyJIHpaHe,
U3BE/ICHU B NpakTuKara Ha EBponelickus cb/ 1o npaBaTa Ha yoBeka U Ha Cbaa Ha EBponeiickus
CbI03, BKJIIOUUTEIHO M3MCKBAHUATA 3a MPONOPLUOHAIHOCT, JOCTAThYHA KOOPAMHALUS MEXIY

MMPOU3BOACTBATA U I'APAaHTHPAHC HA CBIMHOCTHOTO ChbABbPIKAHUC HA 3aCECTHATUTC OCHOBHU IIpaBa.

[Ipe3 nocnenHuTe aeceTuseTysl ce HaOMoAaBa yCTOWYMBA TEHIECHUUS KbM pa3lIMpsiBaHE Ha
o0xBaTa M MHTEH3UTETa Ha aIMUHHUCTPaTUBHOHAKA3aTeJIHATa perpecusi, 0co0eHO B 001acTH KaTo
JAaHBYHOTO MPABO, PETYIUPAHETO Ha (PUHAHCOBUTE Ma3apH, 3allUTaTa Ha KOHKYpPEHLHMATA U
3amMTaTa Ha (PMHAHCOBUTE MHTepecH Ha EBpormelickus cbro3. B Te3u chepu anMuHUCTpaTUBHUTE
CaHKIUU BCE MO-YECTO MPHUA0OMBAT ,,HaKa3aTeJEH™ XapaKTep MO CMHUCHIA Ha aBTOHOMHHUTE
KpUTEPUHU, PA3BUTH B MIPAKTHKATA HA €BPONENUCKUTE ChIWINIIA, KOETO BOJIH J0 MPUPABHIBAHETO

UM 110 €CTECTBO U TCIKECT N0 HAKA3aTCIHOIIPABHU MCPKH.

ChIlEeBpeMEHHO Ce YTBBPK/IaBa MPAKTHKA Ha CHhBMECTHO WIIM TOCJIEI0BATEIIHO aHTaKUPaHE
Ha HakasaTelHa W aJMHHHACTPATHBHOHAKA3aTEeHA OTTOBOPHOCT 3a €IHH U ChIM (PaKTHUCCKH
obctosiTencTBa. ToBa Mopaxaa BbIPOCH OTHOCHO T'PAaHHUIMTE Ha JOMYCTHMOTO KyMYJIMpaHe Ha
MIPOU3BOJICTBA U CAaHKI[MH M TIOCTABsI IIpUHIIMIIA NE DiS In idem mexay KitacuieckoTo My pa3oupane
Karo a0CoNIOTHA TpoIeCyajdHa TapaHIus W ChBPEMEHHUTE TEHACHIMM, JIOIMYCKAIH
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OrpaHMYaBaHETO MY IPH ONpeesieH! yclIoBusl. B mpakTukaTta Ha eBpONEHCKUTE CHAUIUINA KaTO

TaKUBa CC OTKPOABAT U3UCKBAHUATA 3a ITPOIMOPLIUOHATIHOCT HAa CbBKYIIHATA CAHKIITMOHHA PCAKIWs,

3a (byHKI_[I/IOHaJIHa 1 BpEMECBa KOOpAUHAIWA MCKIY ITPOU3BOACTBATA, KAKTO U 3a rapaHTHPAHC HA

CBIIHOCTHOTO ChbABPKAaHUEC HA OCHOBHHUTC IIpaBa B paMKUTC Ha IIPUHIMIIA HA ITpaBOBaTa AbP>KaBa.

3. e 1 3a1a44 HA U3CJIEIBAHETO

OcHoBHa II€JI Ha U3CJICABAHCTO OT TCOPETHUYHA I'JICHA TOYKA € Ja JOIPHUHECE 3a U3sCHABAHE

Ha ChIbp)KAaHMETO, OOXBara WM TpaHHUIIMTE Ha HpuHIMIA NEe bis in idem B ycioBusita Ha

KOHKYPCHIUA MCKAY HAaKa3aTCJIHU U aAMUHUCTPATHUBHOHAKA3ATCIIHU PCIKUMHU, a OT IIPAKTUICCKA

- Ja MPEAJIOKHW HACOKHM 3a YCBbBBbPUICHCTBAHC HA HAllMOHAJIHATA ITPpaBHA ypeI[6a B CBOTBECTCTBUEC C

eBpOHefICKHTe CTaHOapTH W U3UCKBAHUATA HaA IMPAaBOBaTa AbpPiKaBa W 3a IMOCTUIaHC Ha IO-ACCH

OanaHc MCKIY C(beKTI/IBHOCTTa Ha HallMOHAJIHATAa CAHKIMWMOHHA ITOJUTHUKA W I'apaHTHPAHCTO Ha

IIpaBaTa Ha JIMliaTa CpCuly JBOMHO HaKa3aTeJIHO MMpeCICABAHC U PCIIPCCHA.

3a peain3nupaHe Ha MMOCTaBCHATA LS JUCCPTALUOHHHUAT TPYA CU ITOCTaBsA CJICAHUTC OCHOBHU

3agaqu:

Jla ce W3SICHM TeopeTHYHaTa CBIIHOCT, ChABPXKAHUE, OOXBAaThT M TPAaHHLUTE Ha
npuHimna nNe bis in idem upe3 ananu3 Ha HeroBara MpaBHA MPUPOJA, CTPYKTYPHH
SJIEMEHTH U Pa3BUTHE B OBJITapCKOTO, €BPONEHCKOTO M MEKITYHAPOIHOTO MPABO;

Jla ce n3cienBa HopMaTHBHATA ypea0da Ha NPUHIUIIA B OBJITapCKOTO U €BPONEHCKOTO
NpaBo, BKIIOYHUTEIHO HErOBOTO 3aKperBaHE B MEXKIyHApOIHOIPABHUTE aKTOBE,
npaBoto Ha EBpomeiickus cbhI03 W HAIMOHATHOTO 3aKOHOMAATENCTBO, C OTJIEH
o4epTaBaHe Ha HETOBHs 00XBAaT U TPAHUIIH;

Ha ce u3cieaBa CHOTHOLICHUETO MEXTY Haka3aTelHaTa u
aIMIHHACTPaTHBHOHAKA3aTEIHATa OTTOBOPHOCT B YCJIOBHSTA HA KOHKYPEHIUS MEKIY
pa3UYHU CAaHKIIMOHHH PEKUMH, KaTo Ce aHAIM3Upa JOMYCTUMOCTTA Ha KYMYJIUPAHU
MPOM3BOJICTBA M CAHKI[MH B CBETJIMHATA HAa €BPOMNCHCKUTE CTAHIAPTH 3a 3allUTa Ha

OCHOBHUTE IIpaBa,



e Jla ce cucreMaru3upa U KPUTUIHO OLICHH MPAKTHKATA HA €BPOICHCKHUTE FOPUCIAUKIINH,
OTHOCHO KPUTEPHHTE 3a MPUIOKUMOCT M OTPaHUYEHHUATa Ha puHImIa Ne bis in idem,
KakKTO U OTPaKEHHETO M BbPXY HAIIMOHAJIHATA [IPABHA CHCTEMA;

e Jla ce yCTaHOBH CTEIEHTa Ha ChOTBETCTBHME Ha ObJrapckara HOpMaTHBHA ypemba u
chleOHa MPAKTHKA C M3MCKBAHUATA Ha ITPAaBOTO Ha EBPOMENCKUS ChIO3 M CTAHAAPTUTE
Ha MpaBoOBaTa JIbPKaBa, KaTo Ce OTKPOST ChIIECTBYBAIIUTE IIPOTHBOPEYHS U TPOOIEMHU
NPH [IPUJIATaHETO HA MPUHIIAIIA,

e Bwn3 ocHoBa Ha HanpaBEeHUTE U3BO/IH J1a ce hopmyaupaT npemioxenus de lege ferenda
3a yChBBPIICHCTBAHE HA HAIMOHAJHATA MPaBHA ypea0a, HaCOYEHH KbM IOCTUTaHe Ha
OaJlaHCUPAHO CHOTHOIIEHHE MEXIy e(EKTHBHOCTTa Ha CAHKIMOHHATA JIbp)KaBHA
MOJINTHKA ¥ TAPAHTUPAHETO Ha 3aIlUTaTa CPEILy ABOWHO HAKA3ATEIIHO MPECICABAHE U

HaKa3BaHC.

4. MeromoJiorus

H3noa3Banu ca CaeaHUTE HAaYyYHO-U3CJICA0BATCIICKU METOJU 3a PCUIABAHC HA TIOCTAaBCHUTC

3aa4u IIpH IMMOCTUTAHC HA TOCOYCHATA LECJI:
° HOpMaTI/IBHO-aHaJ'II/ITI/ILIGH METO[

Ha mepBo MsICTO € mpHI105k€H HOPMATUBHHUSAT (JJOTMaTHUUY€H ) METO/, UYpe3 KOWTO € U3BBPILEH
aHaJIM3 Ha HAI[MOHAJIHATA, CBpOIIeiicKaTa 1 MEeXIyHapoIHATA TIpaBHA ypenda Ha npuHIumIa ne bis
in idem, BKIIOYUTENHO pa3mopeqOUTe Ha HAKA3aTEIHOTO M aJMHUHHCTPATHBHOHAKA3aTEIHOTO
3aKOHOJATEICTBO, KAaKTO M pEIEBAaHTHUTE aKTOBE Ha MpaBoTO Ha EBpomelckus cbo3 U

MEXIYHaApOAHOTO MPaBo.
e licTopuko-npaBeH METOJ

[IpuiioskeH € UCTOPUKO-TIPABHUSAT METOJ, Ype3 KOWTO Ce MpOCIeNnsBa Bb3HUKBAHETO U
pa3BUTHETO Ha TPUHIIKIA NE DIS in idem u HeroBata TpaHchopManus OT KiacHyecka MporecyaiHa

rapaHiys KbM JUHaAMWYCH MHCTPYMCHT B PAMKHUTC Ha CbBPEMCHHHUTC CAHKIIMOHHU PCXKUMMH.

e (CucreMeH METO



W31mo13BaH € ¥ CHCTEMHHUAT METO/, II03BOJISIBAII] H3CIIEABAHETO Ha MpUHIMMa Ne bis in idem
B HEroBaTa B3aWMOBpPB3Ka C APYrM OCHOBOIIOJIArally Havyaja Ha HAaKa3aTeIHOTO U €BPOIEHCKOTO
HpaBO, BKJIHOYUTCIHO HpI/IHHI/IHa Ha HpaBOBaTa I[’Bp)KaBa, HpOHOpHI/IOHaJIHOCTTa U B3aHMHOTO

MpU3HABaHE.
e KpuUTHKO-aHAIUTHYCH (KOHCTPYKTHBEH) METO/T

W3nomn3BaH € KPUTHKO-aHAUTHYCH (KOHCTPYKTHBEH) METOJl, Ype3 KOWTO Ce M3BBPIIBA
mperses Ha JelcTBallara OTHOCMMa ObJrapcka npaBHa ypeada U Ha HaCTHIMINTE HOPMATUBHU
M3MEHEHHUS B CBETJIMHATA HAa €BPOIEHCKUTE CTAaHAAPTH, KAaKTO U ce GopMyIupar apryMeHTUPaHU

npeanoxenus de lege ferenda 3a HEHHOTO YCHBBPIICHCTBAHE U CUCTEMHO HPEIM3HPAHE.
e Amnanu3s Ha chAcOHATa MPAKTHKA

ChIecTBEHO MSCTO 3aeMa aHANM3bT Ha ChJAcOHATAa NpPAKTHKA, KAaTO € H3BBPLICHO
CHCTeMaTH3MpaHe U KPUTHYHA OICHKA HAa PEICHUATA Ha EBPONCHCKUTE IOPUCAUKIUK OTHOCHO
ChIBPIKAHUETO, MPUIOKHOTO TOJIe U JONYCTUMHUTE OrpaHMYCHUs Ha npuHimna ne bis in idem.
[IpakTuKaTa € u3clie/IBaHa ¢ OrJIe/l U3BEXKIAHEe Ha KPUTEPUH 32 IIPOIOPIIHOHAIHOCT, KOOPIHHAIIUS

MCKAY NPOU3BOACTBATA U 3alllUTA HA ChbITHOCTHOTO ChbABbPKAHNEC Ha OCHOBHUTC IIpaBa.
L4 CpaBHI/ITeHHOHpaBeH METOJ

[IInpoko NpUIOKEHHUE HAMHUpPAa CPAaBHUTEIHOIPABHUAT METOJ, M3IOJI3BaH KakToO IIO
OTHOILICHHE Ha CHIIOCTaBKAaTa MEXAy ObJrapckara mpaBHa cucTeMa M MpaBoTo Ha EBponeiickus
CbIO3, TaKa W MNPH aHaJIM3a Ha 3aKOHOOATCIIHUTC PCUHICHUA B OTACIHHU ABbPIKABU YJICHKHW Ha
EBponeickus cpro3. Upes Hero ce n3cieBar pa3jIndHi MOJEIIN Ha PEryJupaHe Ha KyMYJIMPaHHUTE

IMPOU3BOJACTBA U CC I/II[eHTI/ICI)I/II_II/IpaT ,[[06pI/I MMPAKTUKU U TCHACHIIUN B PA3BUTHUCTO HA IIPUHIIUIIA.

Upe3 chbueTaBaHETO HA IMOCOYCHHTE METOAM C€ OCHIYpsiBa ISUIOCTEH TEOPETHUYCH U
NPaKTHYECKH aHAJIU3 Ha JICHCTBUETO M OrpaHUYCHHATA Ha MpuHImIa Ne bis in idem B ycioBusita

Ha KOHKYPCHIHA MCKAY HAKA3aTCIIHU U aIMUHUCTPATHUBHOHAKA3AaTCIIHU PEKUMU.



5. O0em M CTPYKTYpa HA JUCEPTAUMOHHUS TPY/

JucepTarmoHHUAT TPy € ¢ 00eM oT 313 CTpaHMIM, BKIHOYUTEITHO ChIAbPKAHUE U CITUCHK
Ha M3I0JI3BaHaTa JIMNTepaTypa, MeXAyHapOIHU, €BPOIECHCKH U HAIIMOHAJTHU aKTOBE U M3CJIeIBaHaTa
cpnebHa npaktuka Ha ECITY, CEC u nanmonanuu cpaunmma. Toi chabpka 242 OenekKu moj

JIMHUA.

CrpykTypata Ha QUCEPTAlMOHHMS TPYA € U3rpajieHa Taka, ye Ja OCUTYPH JIOrHuYecKa
IIOCJIEZIOBATEIHOCT U TEMaTUYHA LSUIOCT Ha U3JI0KEHUETO. B chabpikKaTreaIHO OTHOIIEHUE TOU Cce

CbCTOU OT.

e VYBOg;

o M3znoxxenue, npeacTaBeHo B 4 riaBu;

e 3akiIroueHue;

e U3Boau u npeqnoxenus de lege ferenda;

e bubmuorpadus.

B m3cnenpaneTo ca M3IIOI3BaHU:

e Hayunu nyOnukanuu - 53 U3TOYHHKA;
e  MexyHapOoaHH, €BPOIIEHCKU U HALIMOHAIHN aKTOBE;
e (Cnaebna npakrtuka Ha ECITY, CEC u HanlnoHaIHa TakaBa;

e Pemenus na KC na PenyOnuka boarapus.

Il. CbBABP)KAHUE HA TUCEPTALIMOHHUSA TPY |

1. YBOJ

[Mpunmunsr nNe bis in idem, xoiito 3abpaHsiBa exHO JMIEe Aa OBbJe MPECICIBAHO WU
HAKa3BaHO IMOBEYE OT BEJAHBXK 32 €HO M CHIINO JICTHUE € OCHOBHA TapaHIIMs Ha HaKa3aTeITHOTO
MpaBo, CBbpP3aHa C MpaBHATA CUTYPHOCT M 3alllUTaTa Ha MpaBaTa Ha JiMiata. B CbBpeMEHHUTE
MIPaBHA CHCTEMHM HETOBOTO NPUIIOKEHHE C€ YCIIOKHSABA MOpaad HapacTBallaTa NMpPaKTHKa Ha

KyMYJIMpaH€ Ha aJMHUHHUCTPATHBHOHAKA3aTCIIHU W HAKA3aTCJIHU NPOMU3BOJACTBA 3a €IHO U CHUIO
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MoBeJIeHHEe, 0COOCHO B 00JacTH KaTo JaHBYHOTO MPaBo, (PMHAHCOBUTE Ma3apu M 3alldTara Ha

¢unancosute untepecu Ha EC.

JlvcepTalMOHHUAT TPY/ U3CieABa IeHCTBHETO Ha nmpuHIKIa Ne bis in idem B ciryuaute Ha
CBhBMECTHO WJIH TIOCJICIOBATEIIHO HajlaraHe Ha aIMUHUCTPATHBHHU U HAKA3aTCIIHU CAaHKIIMH, KAKTO
¥ O'paHMYEHHUATA HA HETOBOTO MPHJIOKEHHUE B OBJITapCKOTO M €BPOIICHCKOTO IPaBo. AHAIU3UPAHU
ca HopMaTHBHaTa ypenoa, npaktrkara Ha Chaa Ha EC u EBponieiickust Chj1 110 TpaBaTa Ha YoBeKa

1 OCHOBHHTC HpO6HeMPI IIpU KOHKYPCHIUATA MCXKAY pa3IMdYHU CAaHKIIMOHHH PCXKUMMU.

W3cnenpanero Leiau Ja 04YcpTac Bb3MOKHOCTU 3a YCHBBPIICHCTBAHC HA HAllMOHAJIHATA
IIpaBHa ypez[6a qpe3 IMO-ACHO pa3rpaHu4aBaHC MCKAY aIAMHUHUCTPATUBHU HAPYIICHUA C
HAKa3aTCJICH XapaKTCP U HNPCCTHIUICHUA U YPE3 BBBCKAAHC HA SACHU KPUTCPUHU 3a HOIIYCTUMO

orpaHM4aBaHe Ha npuHIKIa Ne bis in idem B cbOTBETCTBUE C EBPOINEHCKUTE CTAHIAPTH.

2. I7TABA IThPBA

HNPUHIAIOBT NE BIS IN IDEM B BBJATAPCKOTO U B EBPOIEMCKOTO
ITPABO

B mbpBa riaBa ce u3cneaBar MoHATHETO, HCTOPHYECKOTO pa3BUTHE U MpaBHATA ypeada Ha
npuHimna ne bis in idem B 6b1rapckoTo U eBporieiickoTo npaso. [IpuHIMIBT U3passBa 3a0paHara
eIIHO JuIle 1a ObJe ChACHO WIIM HAKa3BaHO JBA BTH 32 €IHO M CHIIO ACTHUE U MPEICTaBIIBA
(byHIaMEHTaTHA TapaHIKs 3a CIPAaBEIIMB MPOIEC, MPaBHA CUTYPHOCT W 3alMTa HA OCHOBHUTE

npaBa.

AHanmu3upaHu ca HCTOPUYECKUTE KOPEHH Ha MaKCHMaTa, YMUTO MPOSIBICHHUS C€ OTKPUBAT
olllc B aHTHYHATA TpaBHa U (QuIocodcka MHUCHI, BKIFOUYUTEIHO B TPHUKHUTE ChACOHH peud Ha
JlemocTteH u B OubJielickaTa muTeparypa. M3Bexa ce 3aKIrueHUeTo, ye Makap GopMyIupoBKaTa
ne bis in idem na He ¢ aBTEHTHMYHA pUMCKAa MaKCHMa B CTPOTHS CMHCBJI, TS TOCTEIIEHHO Ce
YIBBpKJaBa B MpaBHATA TPAJAUIIMSA W HAMHUpPa IIHPOKO MPHIOKEHHE B CHBPEMCHHUTE MPABHH

CHUCTCMH.
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[IpocnensBa ce pa3BUTHETO Ha MPHUHIIMIIA B €BpOIEHCKaTa MpaBHA TPaaUIUs, HETOBOTO
YIBbpK/IaBaHE KaTO TapaHLMs Cpelly JABOMHO HAaKa3BaHE M KaTo M3pa3 Ha 3aUUTAHETO Ha
YOBEIIKHUTE MPaBa, KAKTO M MOCTEIIEHHOTO MPUI00MBaHEe HA HETOBOTO HAJAHALMOHAIHO 3HAYEHUE

B MEXIYHapOJAHOTO U €BPOIEHCKOTO MPaBo.

CrienivaaHO BHUMAHHE € OT/EJICHO Ha M3TOYHUIIUTE HA MPUHIIMIIA B OBITAPCKOTO MPABO.
Omre cbe 3akoHa 3a YIIIAaBHOTO ChIONPOU3BOACTBO OT 1897 1. € BbBeeHa 3abpaHara omnpaBaaHO
WU OCBHJICHO C BJs3JIa B CHJIA MPUCHAA JIMIE Ja ObJie NMpEecieABaHO TOBTOPHO 3a CHIIOTO
MPECTHIVICHHUE, KOETO MOCTaBs OCHOBHUTE HAa IIPUHITUIIA B HAITMOHAJIHATA HAKa3aTeITHONPOIIeCyaTHa

cucrema.

HcropudeckusaT aHanu3 mokasBa, 4ye ome B kpas Ha XIX u Havgamoro Ha XX Bek ce
MOSIBSIBAT MPEANOCTABKY 32 KOHKYPEHITUS MEXIY pa3indHu (popmu Ha IpaBHA OTTOBOPHOCT U 3a
BB3MOXHO KYMYJIMpaHe HAa CAaHKIMHA. MeXTyHApOIHONPABHO U3MEPEHHE MMPUHITUITBT ITOJIy9aBa ¢
paruduiupaneto ot bearapus npe3 1924 r. Ha MexayHapoaHaTa KOHBEHIUS 3a MPECieIBaHEe

Pa3MnpOCTPAaHCHUCTO U ThbProBUATA C 663HpaBCTBeHI/I U31aHus.

[IpocneneHo € pa3BUTHETO HA MPHUHIMIA U B IO-KbCHUTE €Tamu Ha OBIrapcKOTO
HaKa3aTeJHONPOLECYaIHO MPaBo, BKIOYUTENHO ciied 1944 r., korato ce npuema KoauduipaHa
ypenba Ha Haka3aTelaHMs npoiiec upe3 HakaszarenHo-npouecyannure kojaekc ot 1952 r. u 1974r.

B To3mu nepuoa NpUuHOUIIBT CC MpHJIara OCHOBHO B PAMKHUTC Ha HATMOHAJTHATA FOPUCIUKII M.

W3cnenBanero mokasBa, 4e HpHHIMIBT NE DIs in idem uMa ycToW4nMBO HNPUCHCTBHE B
OBJITapCKUsl IPABEH pejl KaTo TapaHIlys 3a MpaBHA CUTYPHOCT M CTAOMIHOCT Ha BIsI37IaTa B CHJIA
npuchaa. HeroBoto mnpuioxkeHne o0ade MOpakaa MPAKTHYSCKH BBIPOCH, OCOOCHO MpH
KOHKYPEHIMsST MEXKIy Haka3aTelHa W aJIMHHHCTPAaTHBHOHAKA3aTelHA OTTOBOPHOCT, YHETO
U3SCHSABAHE CE OCBINECTBABA 4Ype3 ChAcOHATA MpPaKTHKa M ThHJIKyBaTelHAaTa JEWHOCT Ha

BBPXOBHHUTC CbAUJIUIIA.

B eBpomeiickoto mpaBo mpuHIMIbT Ne bis in idem ce ocHoBaBa Ha cucTemMa OT
B3aUMOJICHCTBAIM HM3TOYHUIIM, BKIIOYBAIIM MEXIyHApOIHONPAaBHM aKTOBE 3a 3alluTa Ha
OCHOBHUTE ITpaBa, NpaBoTO Ha EBporneiickus Ch103 1 KOHCTUTYIIHOHHUTE TPAIUIINU Ha TbPKABUTE

ywieHkd. HeroBara HopMmaTuBHa ypemda ce chabpxka B wi. 4, §1 ot Ilporoxom Ne 7 kM
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KonBenmusita 3a 3amura mpaBara Ha YOBEKa W OCHOBHUTE cBoOoau, wi. 50 or Xaprata Ha

ocHoBHuTe npaBa Ha EC u ui. 54 ot KonBenuusTa 3a npunarane Ha llleHrenckoTo cnopazymenue.

B pesynrar nmpuHOMOBT ce yTBBpXKJIaBa Karo OCHOBHO INPAaBO M BAXKEH EJIEMEHT OT
IPOCTPAHCTBOTO Ha cBOOOAA, cUrypHocT u npasochaue Ha EC. HeroBorto npunoxenue obaue He
e abCOJIIOTHO M ce choOpa3siBa ¢ HEOOXOAMMOCTTa OT €(EeKTUBHO HAKA3aTEIHO NPAaBOCHIHE U

3amurara Ha OGH.IGCTBGHI/ITG u (I)I/IHaHCOBI/ITe HHTEPECHU Ha Crr03a.

Pasriienana e ypen6ara va npuniuma ne bis in idem B KonBenuusTa 3a 3amiura Ha mpaBara
Ha YOBEKa M OCHOBHHUTE CBOOOIM W B XapTara Ha OCHOBHHTE IpaBa Ha EBpONEHCKUsS CBIO3.
[Tomueprano e, 4ye mpaBaTa, TapaHTHpaHu OT EBporeiickaTa KOHBEHIIMS 3a MpaBaTa Ha YOBEKa,
ChOTBETCTBAT IO CBHAbpPKAHME HA OCHOBHHTE IIpaBa, yCTaHOBEHHM B XapTara, KaTo Ta3u
MIPUEMCTBEHOCT € 3akpeneHa B wi. 52, § 3 XOIIEC. I1o To3u HauMH ce OCUrypsiBa BUCOKA CTETICH
Ha ChIIIACyBAaHOCT MEXK/Iy /IBaTa aKTa, KAKTO 110 OTHOIICHUE Ha ChBP’KAHUETO HA MpaBarta, Taka u
Ha JIONyCTUMUTE OrpaHuyeHus. 3abpaHaTa 3a MOBTOPHO OCHXKIaHE WM HaKa3BaHe, ypeleHa B UJl.
4, § 1 ot Ilpotokon Ne 7 kem EKITY, ¢popmupa MuHMMalleH cTaHIapT 3a 3alllMTa Ha MpaBaTa Ha
YOBeKa, KOMUTO cienBa aa Obae cmasBaH M B npaBoto Ha EC. Tasu rapanHuus He MOANIEKH HA

JepOTHpaHEe JIOPU TIPH U3BBHPEIHHU 00CTOSTEIICTBA.

CrpuieBpeMeHHO XapTaTra HE MOXKE J1a MPEOoCTaBs MO-HUCKO HMBO Ha 3allUTa OT TOBA,
rapantupano ot EKIIY, makap fna ch3maBa caMOCTOSITENIHU CTAHIAPTH B PAMKUTE HA aBTOHOMHMUS
npaseH pea Ha EC. IIpu ThiikyBaHeTO Ha HEITHUTE pa3nope10u ce B3eMat NpeABUI U OpUIIHaTHUTE
pa3sicHeHHsT KbM XapraTa, KOMTO, Makap Ja HsAMaT OOBbBp3Ballla CUJIa, UMaT 3HAYUTETHA
TBJIKYBaTeJIHa CTOMHOCT U JONPHUHACAT 3a nocienosarenHoct Mexay npasoro Ha EC, EKIIY u

KOHCTUTYHHUOHHHUTC TpadulINU HA IbPKABUTC YICHKU.

B pamkwure Ha cucremara Ha EKITY mpuniunst ne bis in idem e BbBeneH ¢ wi. 4 ot
ITporokon Ne 7, koirto 3abpaHsBa €AHO JHIle Ja OBbJe MOBTOPHO CBHACHO HMJIM HaKa3aHO 3a
NPECTHILIEHHE, 32 KOETO BeUe € OMI0 OKOHYATEIHO OIPABIaHO MM OCHIEHO B PAMKUTE Ha €IHA U
chblla abpkaBa. B mpakrtukara Ha ECIIY mpriiokeHMeTo Ha NpUHIMIA CE M3SICHSABA 4Ype3 TPHU
OCHOBHH €JICMEHTAa: HaKa3aTeJHHS XapaKTep Ha MPOW3BOJICTBOTO IO ABTOHOMHHS CMHCHI Ha
KonBeHIusTa, HICHTHIHOCTTA Ha (akTute (Idem) ¥ HATHYHUETO HA IOBTOPHO MpECIeIBaHE WITH

HakasBasne (Dis).
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CrhlInecTBeH MPUHOC 3a Pa3BUTHETO Ha MpUHIMNA WMa mpaktukata Ha ECITY, ocobeHo
pemenusita Sergey Zolotukhin v. Russia u A and B v. Norway, ¢ xouTo ce yTBBbpKIaBa
(baKTI/I‘IeCKI/ISIT noaxoJ npu NpCeucHKara 3a MACHTUYIHOCT Ha ACAHUCTO U CC pa3BUBAT KPUTCPUUTC
3a JOMYCTHUMOCT Ha MapalieHu WK TOCJeI0BaTeIHU Mpou3BoAcTBa. ChIbT MpueMa, uye He €
HaJIMIIe HapyIIeHHe, KOraTo MeXy MPOU3BOJICTBATA CHIIECTBYBA JIOCTATHYHO TSCHA BPB3Ka MO
CBILECTBO U BBB BPEMETO, TaKa Y€ TE€ Jla C€ pas3liIekJaT KaTo 4acTU OT €JUHHA CAaHKIIMOHHA
peakuus Ha IbpkaBata. KoHBeHIMATA JOMYCKA U Bb30OHOBSIBAHE HA OKOHUYATEIIHO IPUKITIOUNIIO
MIPOM3BOJICTBO NP HAJTHMYKE HA HOBU ()aKTH, HOBOOTKPUTU OOCTOSATEIICTBA UITU ChUIECTBEH MOPOK

B IIPCAXOJHOTO IIPOU3BOJACTBO.

CrieriajiHO BHUMaHHUE € OT/IC/ICHO M Ha MICTOTO Ha IpUHITKIA Ne Dis in idem B cuctemara
Ha XapraTta Ha ocHoBHUTE npaBa Ha EC. B wi. 50 XOIIEC Toii € npoBb3riaceH Karo OCHOBHO
MpaBo, TapaHTUPAIO, Y€ HUKOM He MOxe aa ObjJe MOBTOPHO Mpecie/BaH WM HakazaH 3a
MPECTHIUICHUE, 32 KOCTO BeUe € OWJI OKOHYATEIIHO OIPaBJAaH WIH OCHJCH HAa TCPUTOPHUATA HA
Crpro3a. Xaprata uMa cChlIaTa OpUAMYECKA CUJia KaTo yupenutennute noroBopu Ha EC u
MpEJICTaBIsIBAa YacT OT MBPBUYHOTO MpaBo Ha Cbro3a, MOpaaud KOETO pasnopenduTe M hmar
MPEAUMCTBO IIPEJ BTOPUYHOTO MPABO M HALMOHAIHUTE MPAaBHU HOPMU B MPHUIIOKHOTO IOJIE HA
npaBoto Ha EC. CwrimacHo mpaktukara Ha Chaa Ha EC, BKIIOUHUTENTHO TO ACIOTO Akerberg
Fransson, Xaprata ce mpuiara BUHaru KoraTo HallMOHAJIHWUTE OPraHu JIEHCTBAT B PaMKHUTE Ha

IIpaBOTO HA Cnro3a.

Paznopen6ata va ui. 50 XOITEC kopecnionaupa che ChabpikanueTo Ha wi. 4 ot [Iporokon
Ne 7 xpm EKITY, HO MMa moO-IIMPOK TepUTOpHUaTeH 00XBaT, Thil KaTo ce IMpuJlara Ha paBHUIIE
EBponeiickus cpio3. EhekTHBHOTO mpuitaraHe Ha MPUHIMIA € TACHO CBBP3aHO U C MPUHIUIA HA
B3aMMHOTO [TPU3HABAHE HA ChACOHUTE PEIICHUS 110 HAKa3aTeJIHU JIeJ1a, KOHUTO Mperoara BUCOKO

PpaBHUIIC HA B3AUMHO AOBCPUC MCKAY ABPIKABUTC YJICHKH.

B T03u KoHTEKCT IpUHIMIET NE DiS in idem ce yTBBbpKIaBa KaTo ChIIECTBEH €IEMEHT OT
IPOCTPAHCTBOTO Ha CBOOO/A, CUTYPHOCT M TpaBochaue Ha EC 1 kaTo BakHa rapaHIus 3a 3alura
Ha OCHOBHUTE IpaBa. ToM MMa KOHCTUTYIIMOHEH XapakTep B MpaBHUs pel Ha Cbro3a U Hamupa
NPUWIOKEHHE B PA3IMYHU O0JACTH Ha CBHIO3HOTO PErylupaHe, BKIIOYHUTEIHO KOHKYPEHTHOTO

IpaBo, 3aluTara Ha (puHaHcoBUTe MHTepecu Ha EC u 6opbarta ¢ nmpaHeTo Ha mapH.
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[IpakTukaTta Ha Chaa Ha EBponelickus Chi03 MMa KIIFOYOBO 3HAUYCHUE 3a ONPENICIIHETO HA
ChIBPKAHUETO U MPUIIOKHOTO I0JIe Ha TprHIMUIA Ne bis in idem. Upes cBoute pemenns ChabT
U3ACHSBA MPEIIOCTAaBKUTE 32 HETOBOTO NpWiIaraHe, KpUTEPUUTE 32 WACHTUYHOCT HA JICTHHETO
(idem) u cybekra, KakTO M JOMYCTUMUTE OTPAHUUYCHHS Ha TOBA MPaBO ChIIIACHO wi. 52, § 1 ot
Xaprara. B To3W KOHTEKCT MPUHIMITBT CE Pa3riek]a HE caMO KaTo IMpolecyaiHa TapaHIus 3a
3alIMTa Ha JUIETO, HO U KaTO €JIeMEHT OT (PYHKIMOHMPAHETO Ha MPOCTPAHCTBOTO Ha CBOOOAA,
curypHocT u npaBochaue Ha EC, 0CHOBaHO Ha B3aMMHOTO NMPHU3HABaHE HA CHJICOHUTE pEIICHUS U

B3aMMHOTO JOBEPHUE MEXKIY AbPKABUTC YICHKU.

Cpnebnara npaktrka Ha CEC B Ta3zu obnact ce ¢popmMupa OCHOBHO Upe3 MPErOIUIHATHH
sarmtBanusg 1o wi. 267 JI®EC. Upes 1ax CeabT Gopmynupa KpUTEpUH 3a TPUIAraHETO Ha
npuHIEa Ne bis in idem, KouTo ca 3aAbKUTEIIHH 38 HAMOHAIHUTE ChAMINIIA. ChIIEBPEMEHHO
TOI moauepTana, ye pasnopendouTe Ha Xaprara, BKIIOUATETHO wi. 50, ce mpuiaraT caMmo KOraro
Pa3mIekKAAHOTO MTPABHO MOJIOKEHHUE TI0TaJ1a B MPHIIOKHOTO ToJie Ha rpaBoto Ha EC chriacHo it

51 XOIIEC.

EnHa oT OCHOBHHTE MPEIIIOCTaBKH 3a MPHIOKEHHETO Ha MPHHIKIIA € HICHTHYHOCTTA Ha
CyOeKTa - €IHO M ChIIIO JIHIIE Ja Ob/IC MOIOKEHO Ha MOBEYE OT €IHO HAKA3ATEIHO MPECIIC/IBAHEe
WK CaHKIMA 33 €IHO M ChINO moBeneHue. B mpaktukata Ha Chaa Ha EC mocnmemoBarenHo ce
npuema, ue 3abpaHara 3a JBOWHO IMPEeC/ie[BaHEe Ce OTHACSA CaMo 0 €IHO U CBIIO JIMIE U HE ce
npuiIara, KOraro MPOW3BOJCTBAaTA Ca HACOYEHHM CPEIly pas3iMyHH MpaBHU CcyOekTH. ToBa €
MOTBBPJICHO Hampumep B perrenusta Gasparini and Others u Orsi u Baldetti, kbaeto ChasT
npreMa, 4e CaHKIIMOHMPAHETO Ha IOPUANYECKO JIUIEC M HAKA3aTEITHOTO MPECIIC/IBAaHe Ha HETOBHS
3aKOHEH MPEICTaBUTEN KaTo (PU3UUECKO JIUIIEe HE MPEACTaBIABAT HapyIIEeHHE Ha MpHUHIHa Ne bis

in idem.

Bropata ocHOBHa mpeanocTaBKka € HAJIMYMETO Ha eleMeHTa DIS, KOHTO mpemamosara
MOBTOPHO YIPaXXHSBAHE HAa HAKa3aTeJIHA PENPECHs CIIPSMO €IHO U CHIIO JIHUIE 32 ChILIOTO JICSTHUE.
CernacHo wi. 50 XOIIEC u un. 54 KIICIII 3a0panarta 3a MOBTOPHO MpecieaBaHe ce Mpujara,
KOTaTo ITbPBOTO IMPOU3BOJCTBO € MPUKIKYWIO C OKOHUYaTeseH akT. B mpaktrukarta Ha Cpaa Ha EC

OKOHYATCJICH CC€ CYUTA aKTbhT, KONTO OKOHYATEIHO U3KJII0UBA Bb3MOKHOCTTA 32 HOBO HAKa3aTEIHO
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npeciacaBaHe CBHITIACHO HAIMOHAJTHOTO IIpaBO M € IIOCTAHOBCH CJICA pc€ajiHa IMPCHCHKa I10

ChbIICCTBOTO HA Ciry4as.

CpasT mpueMa, 4e OpuHIUImbT Ne bis in idem Mmoke ma ce mpuiara M KOraro
MPOM3BOACTBOTO € MPHUKIIOYMIIO Ype3 MPOKYypOpcKa mporeaypa 6e3 CheOHO pemieHne, ako Ts
OKOHYATEJIHO W3KJII0YBA IO-HaTaThinHO mpecieaane (Gozitok u Briigge). O6patHO, Koraro
MPOU3BOJICTBOTO € MpeKpareHo (opMaiHo 0e3 pasriiekaaHe Mo ChINECTBO, aKThT HE MOpaXIa
neiicteuero Ha mpuHnuna (Miraglia, Kossowski). B apyru pemenns, karo Klaus Bourquain,

TuranSky n M., C’BI[T)T AOII'BJIHUTCIIHO U3ACHABA KPUTCPUHUTE 3a OKOHYATCIIHOCT HAa aKTa.

Tperara ocHOBHA NpEANOCTaBKa € HAIMYMETO Ha e€lIeMEeHTa I0em, KOWTO H3HCKBa
uJIeHTUYHOCT Ha aessHueTo. B nmpaktukara Ha CEC u ECIIY e Bp3npuer hakTHISCKH OAXO0I, TIPH
KOWTO peIllaBailo 3HaYeHUE MMa ChbBKYITHOCTTA OT KOHKPETHU (DaKTH, CBbP3aHU C €IHO U CHIIIO
JIMIIE ¥ HEPa3pUBHO CBBP3aHU MO BpPEME, MSACTO M MPEAMET, a HE MpaBHATa KBaJIW(UKalUs Ha
nessareto. To3u cTangapt e pa3suT B peauna pemenns Ha CEC, Bkmountenano Van Esbroeck, Van
Straaten, Gasparini, Kretzinger, Kraaijenbrink u Mantello, kakro u B npakrukara va ECITY 1o

nenoro Sergey Zolotukhin v. Russia.

OxoHuaTeaHaTa MMpEeUCHKa 34 HAJIWYHUCTO Ha CICMCHTHUTC bis u idem IMPpUHAAJICIKU Ha
HAallUOHAJIHUTC CHAWINING, KaTO 9pE3 MPCIOAULINATIHOTO ITPOU3BOACTBO C’b,[[’BT Ha EC AOIPHUHACA

3a U3rpakaaHCTO HA CIMHHU CTAaHAAPTH 3a TAXHOTO THJIKYBAHC W IIpUJIaraHe.

CriesiBaiy BakKeH BBIIPOC, CBBP3aH C ACHCTBHETO Ha TpHHIMMa Ne bis in idem mpu
KyMyJIMpaHH TPOU3BOJICTBA M C M3rPAXKIAHETO HA MPOCTPAHCTBOTO HAa CBOOOIA, CUTYPHOCT M
npaBockaue B EC, e B3eMaHeTo MpeIBul Ha MPUCHIN, TOCTAHOBCHHU B IPYTH JbPIKABH WICHKH.
To3u MexaHHU3bM Ce OCHOBaBa Ha B3aMMHOTO JIOBEPUE MEXKIy HAKA3aTCIHOMPABHUTE CUCTEMH Ha
AbpXKABUTE UWICHKH M Ha HEOOXOAMMOCTTa Ja C€ IPH3HABAT MPABHHUTE MOCIEAUIM Ha
OKOHYATEIHUTE ChIeOHH aKTOBE, IIOCTAHOBEHHU B Jpyra abpikaBa. I10 TO3M HauMH ce M30srBa
NPOTHBOPEYMBO TPETUPAHE HA €HO M CBINO JIMIE M CE TapaHTHpa e(EeKTUBHOTO JEHCTBHE Ha

3abpaHaTa 3a JBOWHO IpeciieIBaHe.

Panna prILGa Ha MCXKIYHAPOJHUTC MOCICININ HAa HAKA3ATCIIHUTC MIPUCHAU CC CbABPIKA B

EBpomneiickara KOHBEHIMsI 3a MEXIYHAapOJHO MpHU3HAaBaHEe Ha npuchau or 1970 r., kosTO
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ONpeaABMIXKAa MEXAHHU3MHU 3a IIPHU3HABaHC, HU3IIBJIIHCHUC W B3C€MAaHC INPCABU Ha YYXKIACCTpaHHH

NPUCH/IH, KAKTO M IPaBUiia, CBbP3aHH C JCHCTBUETO Ha MpUHIHMIIA Ne bis in idem.

B nmpaBoto Ha EC t031u moaxon € pa3But upe3 PamkoBo pemenue 2008/675/T1BP, koeto
3abJKaBa JAbPKABUTE WICHKHM MPU HOBOOOpPA3yBaHW HaKa3aTEeIHM MPOU3BOJCTBA Jla B3emaT
MpeABU]] MPUCHAUTE, TOCTAHOBEHU B APYTU AbPXKABU WICHKH, IIPU CXOJHU YCIOBUS C TE3H 3a
HAIlMOHATHUTE NMpHUChIU. [IpakTHYecKOTO mpuiaraHe Ha TO3W MEXaHU3bM C€ IMOAIOMara u ot

crcTeMara 3a oOOMeH Ha I/IHq)OpMaI_II/IH OT PETUCTPHUTE 3a CbAUMOCT, BBBEACHA C PamkxoBo pEeIICHUC

2009/315/T1BP.

B OBJIrapckoTo nmpaBo TO3U MPUHIIKII € BbBECH upe3 wi. § oT HakazaTenmHus Koieke, KOUTo
JIOITyCKa B3€MaHETO MPEJIBU/] Ha IIPUCHIU Ha Yy ChJl, KOTATO TOBA IPOU3TUYA OT MEXTYHAPOICH
noroBop. B choTBeTCTBHE € Ta3M ypenda ObArapCKUTE ChAWINILNA CHOUPAT U CIIYKEOHO JTaHHU 3a
BJIC3JIM B CWJIa IPUCHAU, TIOCTAHOBCHHU B IPYId AbPKABU YICHKH, KOCTO JOIIPHUHACH 3a ITPABUIIHOTO
WH/IMBUyAIM3UPAHE HA HaKa3aTeIHAaTa OTTOBOPHOCT U 33 €)EKTHUBHOTO MPUJIAraHe Ha MIPUHIUTIA

ne bis in idem B TpaHCrpaHUYHU CUTYAI[HH.

3. I7IABA BTOPA

NPUHOUITBT NE BIS IN IDEM B BBJI'APCKATA IIPABHA CUCTEMA -
PA3BUTHUE U TEHAEHIIUN

B Ta3u rinaBa ce m3cienBaT pa3BUTHETO M ChBPEMEHHHTE TCHICHIIMH B MPUIIATAaHETO HA
npuHImna ne bis in idem B Obarapckara npaBHa CUCTEMa Ype3 aHAIN3 Ha HOPMAaTUBHATA yperoda,

CLI[C6HaTa IMMPpaKTHUKa U BIIMAHUCTO HaA eBpOHeﬁCKHTe CTaHAApTHU BbPXY HALITMOHATIHOTO IIPaBO.

[IpyHIMIIBT MpeacTaBiIsiBa OCHOBHA TAPAaHLMs HAa HaKa3aTEIHUsS MPOLEC, HACOYEHA KbM
HEJIOIIyCKaHEe Ha MOBTOPHO HAKA3aTENHO IPECIIeABAHE HA €IHO U CBIIO JIMILE 32 €IHO U CBIIO
JIesTHHE CJIe]] TOCTAaHOBSABAHE HA OKOHYATENIEH akT. Tol ocUrypsiBa mpaBHa CUTYPHOCT, CTAOMIIHOCT

Ha CT))IG6HI/ITG AKTOBC U CHIPaBECIJIMBOCT IIPU PCATU3NPAHCTO HA HAKa3aTCJIHaTa OTTOBOPHOCT.
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HcTopuueckute My OCHOBH C€ OTKPUBAT OII€ B PaHHUTE KOIU(PUKAIMHA HA OBITAPCKOTO
HaKa3aTeJIHO MPaBO, BKIIOUYMUTEIHO B 3aKOHA 3a YIIaBHOTO ChIOMPOU3BOACTBO OT 1897 r., KONTO
BBBEXJa 3a0paHa 3a MOBTOPHO MpecieaBaHe ciiel BisA3da B cuja NMpUChIa. B mo-kbcHHUTE
HAKa3aTEeIHOMPOIECYAIHA aKTOBE MPHHIMIBT CE pa3BHBa 4pe3 IMpaBHiiaTa 3a CHJaTa Ha
MPECHICHO HEIIO W OCHOBAaHUsATA 3a NMPEKpaTsIBAaHE HAa HAKa3aTEIHOTO MPOU3BOJICTBO, KAaTO 3a

BPBH BT TO-sicHa ypenoda ce chabpka B HITK ot 1974 r. (wi. 24, an. 1, T. 6 HIIK).

Cnen xaro IIpotokon Ne 7 xbm EKIIY craBa yact oT BbTpelIHATa MMpaBHA CUCTEMa Ha
Peny6nuka bwarapus, cien moamucBaHeTo My Ha 3.11.1993 r mpuammmsT ne bis in idem
NpuA00MBa TMO-IIUPOKO MPHUIOKEHUE, BKIIOUMATEIHO IO OTHOIICHHE HA aJIMHUHHUCTPATUBHH
IIPOM3BOJICTBA CBhC CAHKLUMU OT HakaszarejneH Xxapakrep. C Hallo)KEHHWTE KaTro oOLIecTBeHa
HeoOxonumoct u3MeHeHuss B HIIK ot 2017 r. ce BbBeXgaT AOMBIHUTEIHH OCHOBaHUS 3a
MpeKpaTsBaHe U CIHMpaHe Ha HaKa3aTeHOTO IPOU3BOJICTBO IMPH KOHKYPEHLHUS MEXIY
aIMUHUCTpAaTUBHOHAKA3aTEJIHA M HaKa3aTeJdHa OTTOBOPHOCT. Te3u W3MEHEHUs OTpa3sBaT
€BPOIEHCKUTE CTAaHIAPTH, CIIOPE]l KOUTO HE BCAKO aIMUHUCTPATUBHOHAKA3ATEIIHO TPOU3BOJICTBO
€ pPaBHO3HAYHO HAa HAKa3aTeJIHO, a CaMO B OHE3M XUIIOTE3H, MPU KOUTO aJIMUHHUCTPATHBHATA
CaHKIIUs, C OTJIE]] HA CBOSTA TEXKECT, MPEBaHTUBHO-PEIIPECUBHA 1I€JI M HAUMH Ha HajaraHe, HOCH

HaKa3aTeJIeH XapakTep..

B CbBPCMCHHATA C’[),Z[C6Ha I[MpaKTUKa IIPUHLIUITBT CC MpUjiara Bb3 OCHOBA Ha q)aKTI/ILIeCKaTa
HACHTUYHOCT Ha ACAHHUCTO, 4 HC HA HCTOBAaTa IIpaBHA I(BaJ'II/Iq)I/IKaI_[I/ISI, KaTO HAIlMOHAJIHUTEC

ChJIMJIMINA THJIKYBAT NPaBOTO B choTBeTCTBUE C npakTukara Ha CEC u ECITY.

[MpuninsT Ne bis in idem Hamupa nposiBieHne He camo B Haka3zarenmHo-mpoliecyanHus
KOJICKC, HO M B HOPMAaTHBHATA ypen0a Ha aIMHHUCTPATHBHOHAKA3ATEIHOTO IPOU3BOICTBO. B Tasu
chepa Toit e 3akperien B wi. 17 3AHH, xoifto 3a0paHsiBa MOBTOPHOTO Haka3BaHE 3a
aIMUHICTPATHBHO HAPYIICHHUE, 32 KOSTO BEUE € HAIOKCHO HaKa3aHHe C BISI3BJ B CHJIA aKT, KATO

JOIBbJIHUTEIHU FapaHLIUU ce chAbpkaT U B wi. 33 u wi. 70 3AHH.

CplecTBEH NPUHOC 3a M3ACHSIBAHE HA NPWJIOKEHUETO Ha NMPUHLMUIIA NPU KOHKYPEHIUS
MEXJy Haka3aTeJHa U aJMHUHHMCTPATUBHOHAKA3aTEIHA OTTOBOPHOCT MMa ChJAeOHATA MpaKTHKA.
TeakyBaTenHUTE pelIeHUs Ha BBPXOBHUTE ChIWIMIIA (OpMUpAT KPUTEPHUH OTHOCHO

AOIIYCTUMOCTTA Ha IOCIECAOBATCIIHU ITPOU3BOJACTBA U I'PAHUIIUTC HA I[BOI\/'IHOTO CaHKIIMOHHPAHEC.
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Ocob6eno 3nauenue nma ToakyBarenno pemenue Ne 3/2015 r. xa OCHK na BKC, xoeTo mpusexaa

HallMOHAJIHATA [IpaKTUKa B cboTBeTCTBUE che cTanaapTute Ha ECIIY u CEC.

Makap MpUHIMITBT Ja HE € U3PUYHO 3aKPereH Ha KOHCTUTYIIMOHHO PaBHHUIIE, HETOBOTO
JECTBHE C€ W3BCKAAa OT INPHUHIMIA Ha IpaBoBaTa IbpiKaBa M OT MPHIOKHMOCTTa Ha
MexXayHapoaHuTe goroBopu u npaBoto Ha EC. B cbBkynHocT pasnopendute na HITK, 3AHH,
MEKIyHAPOJIHNUTE CTAHIAPTH M ChAcOHATA MpakTHKaA yTBbpKaaBar Ne bis in idem karo ocHoBHa

rapaHiuAa Cpeuly ,Z[BOﬁHO IIpeCaI€aABaHC U HAKa3BaHC.

B wu3crnenBanero e pasrienaHo M pa3sTPAHUYCHUETO MEXKAY TMPECThIUICHUATA |
aJIMUHHACTPAaTUBHUTE HApYIICHHs. BBArapckoro mpaBo TPaJAWMIMOHHO T'M pa3idyaBa CIOPE[
CTENEeHTa Ha OOIIECTBEHA OMAcCHOCT Ha JESHUETO M BUAA Ha IpeiBuieHaTa caHkius. Omie B
Hakasarennus 3akoH ot 1896 r. ce npaBu pasrpaHUdYeHHE MEXAY IPECTHIUIEHNUS U HApYLIEHHUs, a
¢ npuemanero Ha 3AHH npe3 1969 r. ce cp3aBa caMOCTOATENEH PEKUM 33 CAHKI[MOHUPAHE Ha

ACAHUA C IIO-HHUCKA CTCIICH Ha 06H_I€CTBCH8. OIIaCHOCT.

AJIMUHHMCTpaTHBHOHAKa3aTeIHATa M HaKa3aTeJIHaTa OTTOBOPHOCT UMAT 001U Oene3u, Thil
KaTo TpeacTaBisiBaT (popMu HA JbpKaBHA PENPECHs 32 BUHOBHO W3BBHPIICHO MPOTHUBOIPABHO
nessHue. HakazaTenHata OTTOBOPHOCT o0ade € MO-TeXbK MHCTPYMEHT Ha Jbp)KaBHA MPHUHYA,
JOKaTo aJMUHUCTpAaTUBHOHAKa3aTeIHAaTa € HacoYeHa KbM CaHKIIMOHUPAaHE Ha TO-JIEKUTE

HapyLIEHUs Ype3 MO-OMPOCTEeHa MpoIeaypa.

Oco0eHOo 3HaYeHHWE WMAT CIIy4YauTe, MPH KOUTO €QHO U CHIIO JEesSHHE OCHIIECTBIBA
MPU3HALINTE €JHOBPEMEHHO Ha MPECTHIJIEHWE M Ha aJIMHUHHUCTPATUBHO HapylieHue. Torasa
BB3HUKBA PUCK OT HapylllaBaHe Ha 3a0paHaTa 3a JIBOWHO Haka3BaHe. KoraTo nBere mpaBHU HOPMH
3aluTaBaT €QUH U ChL] OOEKT, HakKa3aTeJHaTa OTrFOBOPHOCT MO MPaBUJIO TMOMIbLIA
aJIMMHHMCTpaTUBHOHAaKa3aTtenHaTa. Koraro ce 3acsrar pa3iuyHU OOIIECTBEHW OTHOILICHUS, €

BB3MOKHO ITapaJICJIHO pCaJIn3upaHC Ha ABAaTa BUIa OTTOBOPHOCT.

B TO3u KOHTEKCT H3pabOTBAaHETO HAa SCHU KPUTEPUU 3a pasrpaHUyaBaHE MEXIY
MIPECTBIUICHUE U aIMUHUCTPATUBHO HAPYIICHUE UMa CBIICCTBEHO 3HAYEHUE 3a IIPEIOTBPATABAHE

Ha MMPOTHUBOPCUYMBA IMPAKTHUKA WU 3a TapaHTHPAHC HaA IIPpaBHATA CUTYPHOCT. HMmenHo nopaau TOBa
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OPUHIUITBT Ne bis in idem uMa KIr0o4oBa poiis KaTo rapaHIMs CPelly JBOWHA W HeChpa3MepHa

CaHKIIMOHHA HaMcEcCa.

B wu3cnenBanero e pasmiegaH M MHCTUTYTBT Ha  Bb30OHOBSIBAHETO  Ha
aJIMMHHUCTPaTUBHOHAKA3aTEJIHUTE MPOU3BO/ICTBA KATO MPOLIECYaIEH MEXAHU3bM 3a OTCTPAHSBAHE
Ha JIBOIHO CAHKIMOHHMpAaHE 3a €OHM W ChlM (aktu. Upe3 Hero mMoxe na ObAe peBH3UpPaH H
OTMEHEH BJIS3bJI B CUJIA AJMUHHUCTPATUBEH aKT, KOraTo BIIOCJIEACTBUE CE YCTAHOBH, Y€ JAEIHUETO

CbCTaBJIsABa NPECTHIICHUEC UJIN 1Y€ I[BOFIH&T& CaHKIUsA € HCAO0IIyCTUMA.

ITo cBosita mpaBHa mpupoaa Bb3oOHOBABaHeTo mo wi. 70 u ci. 3AHH mpencrasnsiBa
M3BBHPEIICH CIOCO0 3a KOHTPOJI BHPXY BJE3JIH B CHJIa aIMUHHCTPATHBHOHAKA3ATEIHH aKTOBE U
CPEACTBO 3a TrapaHTHUpaHe JeicTBHMeTo Ha npuHiuma ne bis in idem. To mo3BonsBa
npepasriiekaaHe Ha CTaOWIM3MPAaHK aKTOBE MPH CHIIECTBEHH IMOPOIM WM KOTaro 3a ChIIOTO

ACAHHUE € pCaIM3vpaHa U HaKa3aTCJIHa OTTOBOPHOCT.

Cnen usmenenusara B 3AHH ot 2017 r. e pa3smupeH Kpbr'bT Ha akTOBETE, JULAaTa U
OCHOBaHUSATA 32 Bb30OHOBSIBAHE, KOETO 3aCHUJIBA rapaHLMUTE CPELly IBONHO CAHKIIMOHUPAHE.
BeIpekn TOBa MHCTHTYTHT HE MPEACTaBIsBA YHHBEPCAJICH CIOCOO 3a 3amuTa, Thid KAaToO Ce

Inpujiara caMo Impu U3puIHO MPEABUIACHUTE OT 3aKOHA OCHOBAHUA U CPOKOBC.

AHanu3upaH € ¥ BbIPOCHT 32 CHHXPOHU3UPAHETO Ha ObJrapckara chjieOHa MpaKkTHKa ChC
cTa”zapTute Ha EBponeiickus cba no npasaTta Ha yoBeka 1 Cba Ha EBponeiickus cpro3. Kimrouosa
pOJIs B TO3M IIPOLIEC MMA THIKYBAaTEIHATa AEWHOCT HA BBPXOBHUTE CBHAWIIMINA, KOSITO OCUTYpsBa

CANHHO IIpHUJIaraHe Ha 3a6paHaTa 3a JIBOMHO MpeciIcaABaHC U HAKAa3BaHC.

Ocob6eno 3nauenne uma TwrakyBarenHo perieHue Ne 3/2015 r. nva OCHK na BKC, ¢ xoeto
HallMOHAJIHATA NIPAKTUKA C€ IPUBEKIA B CbOTBETCTBHE € Wl. 4, § 1 ot [Iporokon Ne 7 xem EKITY
u npaktukara Ha ECITY u CEC. B Hero ce npuema, ye npuHIumsT Ne bis in idem 3abpansiBa kakTo
MMOBTOPHOTO HaKa3BaHe, Taka U MOBTOPHOTO HAKa3aTEIHO Ipecie/BaHe 3a €AHO U ChIIO JESHUE
clie]] TOCTaHOBSIBaHE HAa OKOHYATEJIEH aKT, KaTo pellaBallo 3HayeHne uMa (akThuyeckaTa OCHOBA

Ha OOBUHEHUETO.
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Pemrennero mnoguepraBa M aBTOHOMHHSI XapakTep Ha IOHATHETO ,,HAKa3aTEJIHO
pou3BocTBO™ 0 cMuchia Ha EKITY u npuiokeHrero Ha KpuTepuute 1o jaenoto Engel, upes
KOUTO CE OIpeAeid Jalu JaJeHO MPOU3BOJICTBO MMa Hakas3aTeseH xapakrep. [Io To3u HauuH ce
npuema, ue U aJIMUHUCTPAaTUBHOHAKA3aTEeIHUTE MPOU3BOACTBA MOraT Ja MomnajHaT B o0XBara Ha

npuHIEa ne bis in idem, koraro caHKIUUTE UMAT HaKa3aTeIHaA (QYHKIIUS.

[ToctanoBkute Ha TP Ne 3/2015 r. BogsaT no nocnenpamu usmenenus B HITK u 3AHH npes
2017 r., HAaCOYCHU KbM OTrpaHHYaBaHe Ha KOHKYpPEHIIUSITA MEXKTY
aJMUHUCTpaTUBHOHAKa3aTeIHaTa M HakaszartenHata otroBopHoct. C TP Ne 4/2018 r. BKC
JIOpa3BMBA TE3M MPHUHIUIIK, KATO JOMYCKa MPHU OMpPEACNICHU yCIOBUS JBE MPOM3BOJACTBA Ja CE€
pasriaexaar KaTto 4yacT OT €IMHEH CAaHKIIMOHEH KOMIUIEKC, KOTaTO MEXIY TSAX ChIIECTBYBA TACHA

Bpb3Ka 110 CbIICCTBO U BbB BPEMCTO.

Bobrpeku npeanpreTuTe 3aKOHOIATEHN U THIKYBATEIHM MEPKH, 3allliTaTa Ha IPUHIIAIA
ne bis in idem B Obarapckara nmpaBHa CHCTEMa MMPOJbKaBa B 3HAYMTEIHA CTEIICH Ja 3aBHCH OT
ChJCOHOTO ThJIKYBaHe W OT mpwiaraHero Ha crangaptute Ha ECITY u CEC, koero mocTaBst

BBIIpOCa 3a H€O6XOIII/IMOCTT21 OT I10-4ACHA U CUCTEMATU3HpaHa 3aKOHOJaTCJIHA ypea6a.

4. I7TABA TPETA

INPUJIATAHE HA [PUHIOUMIIA NE BIS IN IDEM B CIYYAU HA
KOHKYPEHIUA MEXIY HAKA3ATEJIHA n
AIMUHUCTPATUBHOHAKA3ATEJIHU TIPOU3BOACTBA. KYMYJIMPAHUTE
MMPOU3BOJCTBA W CAHKIHUHA - OI'PAHUYABAHE HA JEACTBUETO HA
IMPUHIIUIIA NE BIS IN IDEM

['maBa TpeTa pasriiex/aa MpUIOKEHHETO Ha mpuHImna Ne bis in idem npu koHKypeHIUs
MEXKAYy Haka3aTelIHH M aJIMHHUCTPAaTUBHOHAKA3aTEJIHM MPOM3BOJACTBA, KaTro MpoCIensBa
teHaeHnunTe B npakTukata Ha ECITY u CEC 0THOCHO JOITyCTHMUTE TPaHHUIY HAa KyMYJIHPaHUTE
IMPOMU3BOJACTBA W CAHKIUH. AHanu3bT IMOKa3Ba, 4€ 3aliuTaTta 1o ChuJjlaTa Ha MNpUHOUIIA HE €

abcooTHa M JONyCKa OrpaHWYEeHHs] NMpU HaJM4Me Ha 3aKOHOBa ypenda, JErMTUMHA IIed,
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MPOTIOPITMOHATHOCT U JIOCTaThUHA KOOPAMHAIIUS MEXKIy MPOM3BOJACTBaTa. BBIpeku cxomHata
o0Ia Hacoka, MEXAy MpaKTUKAaTa Ha JBETE IOPUCAHMKIIUN CHIIESCTBYBAT Pa3IUYMs OTHOCHO

KPUTCPUUTC 3a JOITYCTUMOCT Ha TC3U OIPAHUYUCHUS.

[TomuepTaBa ce JBOWHOTO 3HAYCHUE Ha MPUHIKIIA NE DIS In idem - kaTo rapaHIus cperry
IIOBTOPHO HAKa3aTeJIHO IIPECIIEIBAHE 32 €HO U ChILO JEIHUE U KaTO CPEACTBO 32 OCUTYpsIBaHE Ha
MpaBHa CUTYPHOCT U CTAOMIIHOCT HA OKOHYATEIHUTE akToBe. Ha Ha/iHAallMOHAIHO paBHUIIIE TOU ce
pa3BuBa B pamkutTe Ha B3aumojenctBuero Mexay EKIIY, XOIIEC, KIICII u npaktukara Ha

ECIIY u CEC.

B IMpaKTUKaTa Ha ABCTC IOPUCIHUKINU CC IIpUCMA, Y€ 3alllUTaTa Ha IIPpUHIMIIA CC ITpHIara
IIpHU HAJIMYKEC HAa HAKOJIKO CJICMCHTA: ABC IIPOU3BOJACTBA C HAKA3aTCJICH XapaKTCPp, HACHTHUYHOCT Ha
(baKTI/ITC n JIUIOETO U OKOHYATCIICH aKT I10 €JHOTO OT TAX. ITocTerenno 0OXBaTHT HA IMpuHIMIIa CC
pasmupsiBa 1 06x13au1a 1 aIMHUHUCTPATUBHOHAKA3ATCIIHU IIPOMU3BOJACTBA, KOraTO CAHKIIUUTEC UMAT

HaKa3aTCJICH XapaKTCp 110 aBTOHOMHHUTC KPUTCPHUH HaA eBpOHeﬁCKOTO IIpaBo.

CpnebHara mpakTHKa JONYCKa OTrPaHWYCHO KyMyJUpaHe Ha aJAMHHUCTPATHBHH H
HaKa3aTeJHU MPOU3BOJICTBA MIPU HAJMYME HA JETUTUMHU LIEIH OT OOl MHTEPEC U IPU CIa3BaHE
Ha M3MCKBaHMATA 3a MPONOPLUUOHATHOCT, HEOOXOIUMOCT U KOOPAMHALMS MEXy MPOLEIYypUTE.
OcobeHno 3naveHue umar peurennero Ha ECITY no nenoto A and B v. Norway u pemenusita Ha
CEC no nmenara Luca Menci, Garlsson Real Estate u Di Puma. ECITU BbBexma kputepus 3a
,»JJOCTaThYHO TSICHA BPB3Ka IO CHIIECTBO M BbB BPEMETO MeX Ay NpousBoacTBara, qokato CEC
aKkueHTupa BbpXy ycnosuara mo wi. 52, § 1 XOIIEC - 3akoHHOCT, JETHTUMHA LEJ,

IMPONMOPHUOHATIHOCT U 3alla3BaHC Ha CBIIHOCTTA HA IPAaBOTO.

CXO/ICTBOTO MEXAy JBETE MPAKTUKUA CE U3pa3siBa B MPHEMAHETO, Y€ MPHUHIUIIBT HE
M3KIIFOYBA HAITBJIIHO KYMYJIMPAaHETO Ha MPOM3BOJCTBA, JOKATO pa3MYMsATa CE IMPOSBSIBAT B
KPUTEPUUTE 3a JIOMYCTUMOCT U B OIICHKaTa Ha MPONOPHUOHAITHOCTTAa M KOOPAMHALUATA MEKITY
nporeaypute. ToBa pa3BuTHE MOKa3Ba TEHICHIIMSA KbM MO-I'bBKABO THIKYBaHE Ha NMPUHIHUIA NE
bis in idem, HacoueHO KBbM MMOCTHraHe Ha OaJaHC MEXIY €(PEKTHBHOTO CAHKIIMOHHUPAHE H

3aluTaTa Ha OCHOBHUTC IIpaBa.
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B pamkutTe Ha npaBoto Ha EC mpuHUMIBT € YTBBPJEH KaTO OCHOBHO MpaBo mo wi. 50
XOIIEC, unero orpanuyaBaHe € 10IycTUMo camo nipu yciosusara Ha wi. 52, § 1 XOIIEC — koraro
€ TMPEIBUJICHO ChC 3aKOH, 3aYUTa CHIIHOCTTA HA IPABOTO M € HEOOXOAUMO U MPOMOPIIMOHAIHO 32
nocruraie Ha jerutumHa nen. CoasT Ha EC mpuema, ye mapalieTHOTO MPOBEXKIAHE Ha
aJIMMHHUCTPATUBHY W HaKa3aTEJIHH MPOU3BOJCTBA MOXKe Ja ObJe OMpaBIaHO, aKO T€ MpecieBaT
B3aMMHOJIONIBJIBALIM CE IEJIM, Ca SICHO NMPEABHUJCHH B 3aKOHA U Ca CHIPOBOJCHHU C €PEKTHBHA

KOOpAuHalug MEKAY KOMIICTCHTHUTC OpTraHu.

B pesynrat B eBporeiickara cbeOHa pakTHKa ce 0hopmst o-PYHKIIHOHATICH [TOIX0/1 KbM
npuniuna ne bis in idem, HacoueH KbM mOCTHraHe Ha OalaHC MEXKAY €(EKTHBHOCTTA Ha

IMPpaBOIIPHUIIAraHETO U 3allliTaTa Ha OCHOBHHMTC IIpaBa Ha JiMlara.

Bakna yacT OT W3ClIe[IBAHETO € MMOCBETEHA Ha aHalW3a Ha npakTtukara Ha Chaa Ha
EBporneiickust Chr03 C 111 M3SCHABAHE HaA YCIOBHATA, IIPH KOUTO Ca JOMYyCTHMH OTPaHHUYCHUS Ha
npuHnuna ne bis in idem. Ypes cosita ropucnpyaeniuss CEC ocurypsiBa eIMHHO ThJIKyBaHEe Ha
yin. 50 or Xaprara Ha ocHoBHHMTE mpaBa Ha EC M HacouBa HALMOHAJHUTE CHAWIMINA IIPU
NPUJIAraHeTo Ha TO3W IPUHIIKII, BKJIOYUTEIHO B CIy4ad Ha KyMyJUpaHe Ha aJMUHUCTPATUBHH U

HaKa3aTCJIHU ITPOU3BOACTBA.

AHanu3bT 3anousa ¢ pemenuero 1o aenoro Bonda (C-489/10), B koeto ChabT hopmynupa
KPUTEPHUH 3a TpeleHKa Jali JaJieHa CaHKIMS MMa HakKa3aTeITHOINPAaBEH XapakTep - MpaBHATa
KBaJTM(HUKAIHSI HA HAPYIIEHHETO, ECTECTBOTO Ha HAPYIIEHUETO W TEXKECTTa Ha CaHKIUATA. Te3n
KPUTEPHH Ca OT CHIIECTBEHO 3HAYCHHE 32 ONpPECIIsIHE Ha MIPUIIOKHOTO MOJIe Ha MpHUHIHMIa Ne bis

in idem.

OcobeHo 3HaueHne uMa permeHuero o aenoro Akerberg Fransson (C-617/10), ¢ koeto
CEC npuema, ye Xaprara ce mpujara, KOraro HallMOHAJTHUTE MEPKH MPEJCTABIISBAT [TPUIAraHe
Ha mpaBoro Ha EC, BrmounTenHo mpu caHkuuu, cBbp3anu ¢ JJIC. CpapT nomdeprasa, 4e
OpUHIMIBT Ne DIS in idem He momycka MOBTOPHO HAaKa3aTEIHO MpECieBaHE, KOraro Bede e

HAJIOKCHA CAaHKI M C HAKA3aTCIIHOIIPABEH XapaKTep.

[To-HaTaTHIIHOTO pa3BUTHE Ha MpaKTHUKaTa ce HalOmronasa B pemenusTa ot 20.03.2018 r.

no aenara Menci, Garlsson Real Estate u Di Puma. B Tsx CEC npuema, 4e KyMyJIupaHeTo Ha
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aIMUHUCTPATUBHU W HAKA3aTeHU CAHKI[MU MPEICTaBJsIBa OrpaHMYCHHE Ha MpHHIHUIa ne bis in
idem, koero Moxe na Obae gomycTuMo mpu ycioBusta Ha wi. 52, §1 XOIIEC — xoraro e
OPEIBUICHO B 3aKOH, IPECIIe/IBa JETHTHMHA IIe] OT OOII HHTEpEeC M OTroBapsl Ha MPUHIIMIA Ha
npornopimoHaaHOCT. ChIBT MouepTaBa HEOOXOAUMOCTTA OT SICHA TPaBHA ypenda, KOOPIHHAIHUSI
MEXIy MNpPOM3BOJACTBATA W TapaHIWM, 4e OoOIiara TEeKECT Ha CAHKIMHATE HE HAaIXBbpPIS

HEe00XO0IUMOTO.

B nmocnenamiara npakruka CEC mopassuBa Te3u kpurepuu. I1o gemoro bpost (C-117/20)
ChIbT MpHEMa, 4e KyMYJHPAHETO Ha CAHKIIMK MOYXe Ja ObJIe IOMYCTUMO, KOTaTo T€ MPOM3THYAT
OT pa3IMYHU MPAaBHA DPEKUAMH W TPECIICABAT Pa3IMYHU JICTUTHMHH I€JH. B pemeHuero
Nordzucker (C-151/20) ce mpuema, ye He € HalMIle HapylieHHe Ha mpuHIMIA Ne bis in idem,
KOraTo pa3JIMYHU OPTraHd CAaHKIMOHHMPAT €IHO M CHIIO MOBEJACHHE [0 OTHOIICHUE Ha Pa3JInYHH

TECPUTOPHUATIHHU ITPOSABIICHUS HA HAPYILICHUECTO.

ITo menoro Direction départementale des finances publiques de la Haute-Savoie (C-570/20)
CEC A0IIYCKa KYMYJIMPpAHEC HA JAHBYHU W HAKA3ATCIIHW CAHKOWU IIPpHU U3MaAMU C I[I[C, aKO ca
HaJIMIEC SICHU IMpaBuJia, JICTUTHUMHA LCIT U NPOIOPHHUOHAIHOCT HA O6HIaTa CAaHKIIMOHHA TCXKECT. B
pemenuero Generalstaatsanwaltschaft Miinchen (C-435/20) CbabT momuepraBa, e IPUHIMITBT NE
bis in idem mpensATcTBa eKCTpaaMIIKsA, KOTaTO JIMIIETO BEYe € OKOHYATETHO OCHICHO B Apyra

ABbpiKaBa YJICHKA 34 CbIIUTC ACAHUA.

Oco0eHo 3HaveHME 3a OBIATapcKaTa MpaBHA MPAKTHKA UMa perieHneTo mo jaenoro MV-98
(C-97/21), cBBp3aHO ¢ KYyMyJIHMpaHETO Ha UMYIIECTBEHA CAHKIMS M MspKara ,3areyaTBaHe Ha
Thproeeku 00exT o 3/1JIC. CEC npuema, ye nojo0HO KyMyJIMpaHe MPe/ICTaBIIsABa OrpaHUYEHUE
Ha mpuHIMIa Ne bis in idem u e gOmycTHMO caMO aKo ChIIECTBYBAT e(EKTUBHA KOOPAWHALIUS
MEX1y MpOW3BOJICTBATA M TapaHIUU 3a MNPONOPHHOHATHOCT. B KoHKpeTHHsa ciyudail CbabT
yCTaHOBSBA, 4e ObJIrapckara npaBHa ypeada He OCUrypsiBa TakaBa KOOPAMHALIMS U CIIEOBATETHO

e HecpBMecTuMa ¢ wi. 50 XOITEC.

AHanu3bT Ha Ta3M mpakTuka nokas3sa, ye CEC Bw3npuema QyHKIMOHAJIEH MOAXOA KbM
npuHnuna ne bis in idem, HacoueH kbpM mocTHraHe Ha OalaHC MEXIy €(EKTHBHOCTTa Ha

MPpaBONPUIIATraHETO U 3alllUTaTa HA OCHOBHUTC IIpaBa.
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C pemenneto ot 14.09.2023 r. mo aemo C-27/22, Volkswagen Group Italia u Volkswagen
AG, Cpabt Ha EBponeiickusi chi03 pas3riiex/ia NpUIoKEHHETO Ha npuHImna Ne bis in idem mpu
KyMyJIUpaHe Ha CAaHKIIMH, HAJIO)KEHH B Pa3JIMYHU JTbP)KaBH WICHKH 32 €IHU U ChIU (akTh. [lenoTo
BB3HUKBA BbB BPb3Ka ChC CAHKIHUS OT 5 MITH. €BPO, HAJOXKEHA OT UTAIMAHCKHS OpraH 3a 3alluTa
Ha KOHKYPEHIIMATA 32 HEJOSUIHH ThPrOBCKU MPAKTHKU, CBBP3aHH C MaHUITYJIHPaHEe Ha JAHHH 3a
BPEIHM €MUCHH, IIPU TOJIOKEHHE Y€ TepMaHcKaTta MpPOKypaTypa Bede € Haloxwuia rioda ot 1

MJIpA. €BpO 3a ChIIOTO IOBCACHUC.

CEC npuema, ye aAIMMHHCTpPATHUBHA CAHKIIMS MOKE Ja UMa HaKa3aTeJIHOMPAaBEH XapaKTep
no cmuckhia Ha wi. S0 XOIIEC, xoratro mMa pernpecuBHa el U 3HaYUTETHA TexecT. ChIabT
MoJ[uepTaBa, ue NpuHIMIBT Ne Dis in idem 3abpansBa HalaraHeTo WK MOTBBPKAaBaHETO HA HOBA
CaHKIUSA 3a ChUIUTE (PAKTU COPSIMO CHIIOTO JHIIE, KOTATO Beue MMa OKOHYATEIHO PELICHUE MO
CBILIECTBOTO Ha criopa. OrpaHryeHue € JOMyCTUMO caMo Ipu ycnoBusaTa Ha 4i. 52, § 1 XOIIEC -
IIpU SICHA IIpaBHAa OCHOBA, KOOPJAMHAIMS MEXIYy MPOM3BOACTBATA M JIMIICA HA IPEKOMEpHa

CaHKIIMOHHA TCXKECCT.

XpoHojoruyHo ciueaBa  pemieHnero ot 14.09.2023 r. mo geno  C-55/22,
Bezirkshauptmannschaft Feldkirch, koero 3acsira mpusioxxenuero Ha mpuniuna ne bis in idem npu
aJIMUHUCTPATUBHU CaHKLMU C HAaKa3aTEIHONPABEH XapakTep B o0nacTTa Ha Xxa3apTHUTe urpu. C
Hero CEC mnpuema, ve 3a npunoxenuero Ha wi. 50 XOIIEC ca pemaBaniy OKOHYATEIHUAT
XapakTep Ha IBbPBOTO pEIIEHWEe W MJIEHTHMYHOCTTa Ha (pakTuTe, a HE pa3IUYHaTa IpaBHA
KBaJIM(UKAIMS O HALMOHAJIHOTO MpaBo. Korato Beue € MOCTaHOBEH OKOHYATENEH aKT IO
CBILIECTBOTO Ha JI€JIOTO, HE € JOMYCTMMO HOBO IPOU3BOJCTBO ChC CAHKLMOHEH XapakTep 3a

ChbIIUTC ACAHUNA Bb3 OCHOBA Ha IpyTra IIpaBHaA pa3n0pe)16a.

AHanu3bT Ha TE3M pelleHus Moka3pa, ye npakrtukara Ha CEC mocnemoBareiHo pa3BuBa
CTaH/JapTUTE 3a TpWIaraHe Ha mnpuHOUma Ne bis in idem, xato oyepraBa rpaHunMTE Ha
JIONMYCTUMOTO KyMYJIMpaHE Ha CaHKIMHM W IOJYepTaBa 3HAYCHUETO Ha MPONOPIHMOHAIHOCTTA,

IIpaBHATa CUTYPHOCT U KOOPpAUHALIMATA MEKAY KOMIICTCHTHUTC OpTraHH.

B Tpera rnaBa ¢ aHanu3MpaHa v MpakTHKaTa Ha EBpornelickus ¢hJ1 Mo mpaBata Ha YOBEKa.
[Mpuniunet ne bis in idem e BvBenen B cucremarta Ha EKITY ¢ un. 4 ot [Iporokon Ne 7, koiito

3a0paHsBa €IHO JIHIIE /1a OBh/Ie TOBTOPHO CHJCHO WM HAKa3BaHO 3a €THU U CHINH (PaKTH.
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[IepBOTO pasriaenano penieHue Ha ['onsimara kamapa e A u b cpewy Hopsecus
(15.11.2016 r.), KOeTO MMa KITFOYOBO 3HAUYECHHE 32 THJIKYBaHETO Ha 4il. 4 oT [Iporokon Ne 7. ECITY
npuemMa, 4e MNPUHIMITBT HE W3KII0YBA HAIMBIHO MPOBEXKIAHETO HA JBE MPOU3BOJCTBA C
HaKazaTeJIeH XapakTep 3a €IHU U ChIIU (aKTH, aKO MEXKIY TAX ChUIECTBYBA JOCTATHYHO TSCHA

BPB3Ka 110 ChIICCTBO U BbB BPEMECTO U TC o6pasyBaT ChrjlaCyBaHa CaHKIIMOHHAa CHUCTEMA.

Crnensamioto pasriienano pemenue € Muxanaue cpewyy Pymvnusa (8.07.2019 1.), B K0€TO
ECIIY npuema, ye 3amurarta 10 MPHUHIMIA CE MpHJara U KOTraTo IbPBOTO MPOU3BOJICTBO €
MPUKIIOYUIIO C OKOHYATEJIeH MPOKYPOPCKH aKT, YCTaHOBSBAIl HaKa3aTEJIHAa OTTOBOPHOCT U

HaJiaraml CaHKIIHs.

B pemenuero Cmoxosuu cpewy Xvpsamus (12.11.2019 r.) CpabT npuema, ye NpUHIUIBT
ne bis in idem He e npUIIOKKUM, KOTaTO MHPBOTO MPOU3BOJCTBO € MPEKPATEHO 0€3 mpelieHKa Ha

(baKTI/ITC M HaKa3aTcJIHATa OTTOBOPHOCT, HAITPUMCEP IOpaar U3TCKJIa JaBHOCT.

Oco0eno 3nauenue uma u pemenuero Cabanuu cpewsy Xvpsamus (14.01.2021 r.), B koeto
ECIIY noaueprasa, ue npuHIMIBT N Dbis in idem He Moke 1a ClTy)KH KaTo OCHOBAaHHE 3a OTKAa3 OT
e(pEeKTHBHO HAaKa3aTeJIHO NPEecieJBaHe, KOraro IIbPBOHAYAIHOTO MPOM3BOJICTBO € OWIIO

ChIICCTBCHO OIMMOPOYCHO U € HOBCJIO A0 ABHO HECHhPA3ZMEPHA CaHKIUS.

O060061eHo, npaktukata Ha ECITY moka3Ba (pyHKIIMOHAJICH TOAX0/] KbM IpUHIHMIA Ne Dis
in idem, HacodeH KbM rapaHTHPAHE HA TIPAaBHATA CUTYPHOCT U CIIPABEIMBOCTTA Ha HAKa3aTCITHUS
npouec. KyMmynupanero Ha aJMHHUCTPaTUBHHM M HaKa3aTeJHU MPOHM3BOACTBA MOXKE Ja ObJe
JOMYCTUMO, KOTaTO MEXIy TSIX MMa TSCHA BPb3Ka MO CHIIECTBO U BHB BPEMETO, JIOKATO aKTOBE

0e3 MMPONU3HACAHEC IO CHIIECCTBO HE MOpAXKIAT 3allMTa 110 IIPpHUHIMIIA.

B uscnenBanero e pasrienaHo U 3HAYEHUETO Ha npuHIiwmna Ne bis in idem kato ocHoBaHue
3a OTKa3 OT M3MBJIHCHHE Ha EBpOIEiCKa 3amoBel 3a apecT ChIVIACHO PaMKOBO pelleHue
2002/584/T1BP. CobraacHo 4i. 3, § 2 M3MBIHSABANTUAT ChACOCH OpraH 0TKa3Ba M3NbJIHeHHE Ha E3A,
KOTaTO JIMIETO BEYE € OKOHYATETHO OCHIEHO 3a CHIUTE JESTHUS B IbpPiKaBa WIEHKA U HAKA3aHUETO

€ U3THPIIIHO, U3II'BJIHABA CC UJIM HC MOKC ITOBCYUC a 6’5,[[6 U3IIBJIHCHO.
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ITpaktukara Ha CEC npuema, ye npuHIMIBT NE DIs in idem, 3akpenen B wi. 50 XOITEC,
MMa MPSIKO JIEWCTBHE U CE MPHJIara ¢IHaKBO KaKTO B KOHTEKCTa Ha €BPOIIEHCKAaTa 3aIM0BE/] 3a apecT,
Taka W B JIPYTH MHCTPYMEHTH Ha ChJeOHOTO ChTpyAHHYECTBO. [l0 TO3M HAYMH TOM rapaHTHpa
3aIllUTa CPeIly JABOWHO HAaKa3aTeHO MpecieBaHe B MPOCTPAHCTBOTO Ha CBOOOJA, CHTYPHOCT H

npaBocbaue Ha EC.

5. I7IABA YETBBPTA

3AKOHOJATEJIHU PEHNIEHUS, CBDBP3AHU C TIPHJIATAHE HA
IMPUHIMUIIA NE BIS IN IDEM TP KYMYJIMPAHU ITPOU3BOACTBA U CAHKIIUN
B HAKOU JHbPKABU YIEHKH HA EBPOIIEHCKHUA ChIO3

Tasu riaBa OT W3CIIEABAHETO ChIbPKa AHAIN3 Ha 3aKOHOJATEIHUTE penieHus B benrus,
@panius 1 Mrtanus OTHOCHO NpWJIaraHeTo Ha mpuHimna Ne bis in idem mpu kymysaupaHu
aJIIMHHHACTPATHBHU M HaKa3aTEeJIHH IMPOM3BOJCTBA, KaTO Ype3 CPABHHUTEIICH IPEryie] odepTaBa
OCHOBHHUTE MOJICIIH 3a ChBMECTSBaHE Ha €(PEKTHBHOTO CAHKIIMOHHWPAHE C TapaHIMUTE CPEILy
JIBOMHO HaKa3BaHE W 10 TO3W HAYMH JOMPHHACS 33 U3SACHABAHE HA BB3MOXKHHTE MOAXOIH 3a

YCBBBPIICHCTBAHE HA IIPpaBHATA ypeﬂ6a.

[To orHomieHWe Ha Oenrmiickara MpaBHA CHCTEMa € MOAYEPTAHO, Ye HHTErpHpa
eBporeiickara cheOHa IPaKTHKa OTHOCHO MpuHIHUa Ne bis in idem, moBiusHA OT pelieHusTa Ha
EBporeiicku cb1 1o npaBata Ha yoBeka U Chaa Ha EBpomneiickus cpro3. C mpreMaHeTo Ha 3aKOHa
“Una via” (2012) ce menu npeaoTBpaTsBaHe Ha JBOWHOTO Haka3BaHE MPH JaHBYHUA HAPYIICHUS
upe3 OrpaHHMYaBaHE Ha €IHOBPEMEHHOTO MPOBEXIAHE HA AIMHUHHUCTPATHBHU W HAaKa3aTEITHH
MPOU3BOJICTBA, KATO CE JOMYCKa MapajeIHOCT CaMo MPH HAIMYKE Ha J0CTAThYHA MaTepHallHA U

BpEMCBa BPpb3Ka MCIKAY TAX.

Cnen pemenne Ha KoncturymumonHus cbi oT 2014 r., ¢ koero ce 00ABsIBAT 4acT OT
pasnopenduTe 3a MPOTHBOKOHCTUTYIIMOHHM TOPaJX MPOTUBOpeYHe ¢ mpuHIimna ne bis in idem,

npe3 2019 r. e npuet 3akoHbT “Una via bis”, koiiTo nopa3suBa MexaHU3Ma 3a KOOPIMHAIHS MEXKTY
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JaHbyHATa AIMHHHCTpAlMs M NpPOKypaTypaTa uype3 CUCTeMa OT KOHCYIATAlMd W TO-SICHO

pasrpaHn4aBaHe MCXKXAY aAMUHUCTPATUBHU U HAKA3aTCIIHU MIPOU3BOJICTBA.

Brorpeku Te3u pedopmu ocTaBar peamiia MPaKTUYECKH U KOHCTHUTYIHMOHHH MPOOJIEMH,
CBBpP3aHM € MPOKYypOpCKaTa AUCKpPELUs, HESICHOTAaTa Ha KOHCYJITAlMOHHUTE IPOLEAYPU U pUCKA
OT HEpaBHOMEpHO IpujaraHe Ha 3akoHa. benruiickata mpaBHa pamMkKa NpOJABIKaBa Ja ThpPCU
Oananc Mexay eexTuBHaTa 60pOa ¢ JAHBYHUTE U3MAMU U TAPAHTHPAHETO HA MPHIIOKUMOCTTA Ha

npuHIEa ne bis in idem.

B®B ¢ppeHckara npaBHa cucteMa npuHIMIGBT NE Dis in idem He nefictBa abconroTHO, a ce

IIpuiara € orjicJ Ha IpuHOUIIMTC Ha H606XO,I[I/IMOCT H IIPOIMOPHUOHAIIHOCT HAa HAKA3aHUATA.

®pPEeHCKOTO MPaBO MO MPABWIO HE MPU3HABA aBTOMATUYHO CHJIA HA MPECHACHO HEII0 Ha
YY>KJECTPAaHHUTE HAKa3aTeIIHU PEIICHUS, KOTAaTO JESHUETO € U3BBPIICHO W3IS0 MM YaCTUYHO
Ha (peHcka Treputopus. [Topaau ToBa € Bb3MOXKHO €IHO JIMIIE 1a Ob/Ie HaKa3aTeIHO MPEeCcyIeABAHO
BbB DpaHiud, JOpH J1a € OUJI0 OChIACHO B UyxOHHA 3a chiuTe (haktu. M3kiroueHue e HamuIle,
KOraTo JIESTHHUETO € M3BBPIICHO B Uy)KOMHA U € MOCTAaHOBEHA BIIS3JIa B CHJIA MPHUCHIA, KOSTO

H3KJII0YBa 1mocjicaBano npecCiiciBaHc BbB d)paHm/m.

[To oTHOIIEHNE HA KYMYJIMPAaHETO Ha aIMUHUCTPATUBHY, IUCHUIUTMHAPHHU U HAKA3aTSITHH
CaHKIUK (HPEHCKUSIT MOJIEN Bh3IpPHEeMa I'bBKABO U (PYHKIIMOHAIHO pa3OupaHe 3a nmpuHIuma ne bis
in idem. To#i He M3KJIFOYBA M3MSJIO JBOWHOTO MPECeBaHE WA KYMYJIMPAHETO Ha CAHKIIUH, a TH
JOIyCKa TPU HalMYhe Ha ONpE/eNeHH TPAHUIM, OCHOBAHU HAa PA3IMYMETO B 3alUTABAaHHUTE
O0ILECTBEHH HHTEPECH, HAa OTJCITMMOCTTa Ha (DaKTUTE W HA M3MCKBAHETO 3a MPOMOPIIHOHATHOCT.
B T031 cMUCHT 00LIHAT pa3Mep Ha CAHKIIMUTE HE CIIe/IBa Ja HA/IBUIIIABA HAW-TEKKOTO MPEIBUICHO
Hakazanue. ChaeOHaTa MpaKkTUKa MpHeMa, Y€ KyMyJUpaHe € JOMyCTUMO, KOraTo Pa3iInuyHHUTE
NpaBHU KBAJTM(HUKALUK 3allUTaBaT Pa3MdHU OOLICCTBEHW WHTEPECH HIIM CE OCHOBaBaT Ha

OTACINMHU (I)aKTI/I‘-ICCKI/I CICMCHTU.

Cnen 2016 r., u ocobeno B mpakTtukara ot 2019 r., ce yrBbpkaaBa no-(pyHKIHOHAIEH
MOJIXO/1, TIPH KOMTO HATPYIIBaHETO Ha MPaBHMU KBATH(UKALUU ce JOMyCKa, OCBEH KOraTo eIHara
KBaJIM(HUKAIMS TTOTIbIIA Ipyrarta, MPeICTaBIsgBa HEUH ChbCTABOMEPEH €NIEMEHT WM € CIeIHaaHa

(dbopma Ha Beue oOxBaHaTo nmoBeneHue. [1o To3u HaunH PpeHckaTa cucTema ce CTpeMH Jia O0XBaHe
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MPOTUBOMNPABHOTO JI€IHUE ,,BbB BCHUKUTE MYy M3MEPEHHUA‘, KAaTO ChIIEBPEMEHHO 3amasu
MIPOIOPIIMOHAIHOCTTA Ha CAHKIIMOHHHMSI PE3YTAT U ChOOPA3SIBAHETO ChC CTAHIAPTUTE HA TTPABOTO

Ha EC.

B u3cnenBaHeHeTo ca M3I0KEHH M OCOOCHOCTUTE HAa WTAJIMaHCKaTa MpaBHA CHCTEMa B
KOHTEKCTa Ha JeWCTBUETO Ha mpuHiwmn Ne bis in idem. Toi e ypenen uspuyno B wi. 649 oT
W TanuaHcKus HaKa3aTeIHO-IIPOIIECyaIeH KOJCKC U MPEICTaBIIsIBa MPOLECyalHa rapaHIns, KOsSTO
3a0paHsBa TOBTOPHOTO HAKa3aTEJIHO IPEC/iCABaHE Ha JIUIe, OKOHYATEIHO OIPaBIaHO WU
OCHJICHO 3a ChIIUTE (aKTH, HE3aBUCHMO OT pa3jinvyHaTa MpaBHA KBaTU(UKAIMS HA JIESTHHUETO.
Wranuanckara cbeOHa MpaKTHKA IPUEMa, Y€ TO3H MPHHIIMI Ce IIpUjIara ¥ KOrarto Bede ¢ HaluIe

BHUCAIIO MPOMU3BOJACTBO 3a ChbIIOTO IMPECTHIIJICHUEC.

[Ton Baustaue Ha nmpaktukara Ha ECITY u na CEC 00xBaThT Ha npunima ne bis in idem
Ce paslIMpsABa U KbM aIMHHHCTPATUBHH MPOM3BOJICTBA ChC CAHKI[MHM C HAKa3aTEJICH XapakTep,

0co0eHOo B 00JIaCTH KaTo JaHBYHOTO IIPABO U IIA3APHUTE 3n0yn0Tpe6H.

C pemenne Nel49/2022 HrtanuaHCKUAT KOHCTHTYIHOHEH CBJ NMPHEMa, Y€ MPHHIUIBT
3alMTaBa HE CaMo Cpelly MOBTOPHO Haka3BaHe, HO M CPEIly BTOPO MPOHM3BOJICTBO 3a CHIHTE
(bakTh, OCBEH aKO MEX/Iy TSX ChIICCTBYBa JOCTATHYHO TSCHA MAaTepUalIHA U BpeMeBa Bpb3Ka. Taka
UTaIHAHCKAaTa CHCTEMa Ce aJanTupa KbM EBPOICHCKUTE CTAaHIaPTH U YTBBbpkAaBa ne bis in idem

KaTO rapaHIys CPelly HENPOIOPLMOHAIHO IBOWHO CAHKIIMOHUPAHE.

B 00001eHe CpaBHUTEIHUAT aHATM3 TI0Ka3Ba, Y€ BBIPEKU Pa3InyHiTa B HATUOHATHHUTE
NpaBHU MOJIENIM, 3aKOHOJATENIHUTE U ChAeOHHUTEe pemeHus B benrus, ®panmus u Urtamus ce
pa3BHBAaT B IOCOKAa Ha IOCTEIIEHHOTO XapMOHHM3HMpAaHE C EBpPONEHCKUTE CTAHAAPTH U
yTBBpXKJaBaHe Ha mpuHImna Ne bis in idem karo kiro4yoBa rapaHIysl 3a MpaBHA CHTYPHOCT U

3alrTa Cpeily HENIPOIIOPIIUOHAIIHO JIBOMHO npecjiacaABaHe U CAHKIIUOHUPAHC.
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6. SAKJIIOYEHUE

B 3akmroueHmero Ha HU3CJICABAHCTO CE€ IoA4Y€pTaBa 3HAUCHHUCTO HA Pa3BUTHCTO Ha
C’L,H€6HaTa IIpakKTUKa XU Ha HOBHUTC TEXHOJIOTUYHU H O6H.[CCTB€HI/I MNpE€aAMU3BUKATEIICTBA 3a IIO-
HAaTaTbIIHOTO THJIKYBAHC U e(l)eKTI/IBHO npujiaradn¢ Ha OCHOBHUTC IIpaBHU NPHUHIOUIIU, CPC KOUTO

LEHTPAIHO MACTO 3aeMa MpuHIMIBT Ne bis in idem.

I11. 1I3BOAU U HAYYHU ITPUHOCHU

HacrosoTo Hay4HO U3CIie/IBaHe, TOCBETEHO Ha JICHCTBUETO HA pUHIKIA Ne bis in idem
pY KyMYJIHPaHU MPOU3BOJCTBA M CAHKIIMH, KAKTO ¥ Ha HETOBHUTE OTPaHUYCHHS M OCOOEHOCTH,
IpeJCTaBIsABa 3aJBJI00YEHO MMPOyYBaHE Ha OBJIrapckara, MEXKIyHapoJgHAaTa W eBpoOIeicKara
HaKa3aTeJIHONpPOIlECyalHa JOKTPUHA W ChIcOHAa NpakTHKa. B paMKWTe Ha H3CIEABAHETO Ce
U3SCHABA MpaBHATa CHITHOCT M ChIBPXKAHUETO Ha mpHHIMIa ne bis in idem, HeEroBoTo MICTO B
CHCTEMaTa Ha IPOILECyaJIHUTe TapaHIMK 3a 3allliTa HAa OCHOBHHTE IIPaBa M OCOOCHOCTUTE Ha
HEroBOTO IPUIIOKEHHE pu B3aMMOJICHCTBUETO MEKTY HaKaszareaHaTa u

AIMUHUCTPAaTUBHOHAKA3aTCJIHATA OTTOBOPHOCT.

AHanu3bT Ha JelcTBallaTa npaBHa ypeada, KakTo U Ha NpakTukara Ha EBpomneiickus cbj
110 NpaBaTta Ha YyoBeka 1 Ha Cbl1a Ha EBponelickus cbio3, M03BOJISABA 1a ObAAT U3BEIEHM OCHOBHUTE
KPUTEPUHM W €BPOIEHCKM CTaHAAPTH OTHOCHO INPUJIOKEHHETO HAa NPUHIMUNA U JONYCTUMHTE
IPaHULM Ha HETOBOTO orpaHuyaBaHe. [IpoBeneHOTO u3cienBaHe pa3KpuBa ChILECTBYBAILNUTE
npoGiieMy B IpaBoIpuUiIaraiaTa NpakTUKa U o4epTaBa Bb3MOKHU HAaCOKH 3a YChBBPIICHCTBAHE
Ha HOpPMATHBHATa ypeada W 3a Mo-eeKTHBHO MpujaraHe Ha mnpuHnmma ne bis in idem B

6T>J'Il"apCKaTa IIpaBHA CUCTCMA.

I/ISBT)pHJeHOTO MU3CJIICABAHE ITO3BOJIsAIBA Ja 6’B)IaT HarpaBC€HU CICAHUTC U3BOOU:

1. IpunmumsT Ne bis in idem uma rcTopryecka NPUEMCTBEHOCT B OBJITAPCKOTO MPaBO, HO
Pa3BUTHETO MYy € HEpPaBHOMEPHO W JIMIICBA IPUIOCTHA ypeada Ha CHOTHOIICHHETO MEXKIY

AIMUHUCTPAaTUBHOHAKA3aTCJIHATA U HAaKa3aTCJIHATa OTTOBOPHOCT.

30



2. OCHOBHMAT mpoOJeM € KOHKYpPEHIMSATa MEXIY aIMHUHHCTPATUBHOHAKA3aTEIHH U

HaKa3aTCJIIHU ITPOU3BOACTBA IPU MPUIIOKPHUBAIIIU CC CbCTABU.

3. EBpomneiickute cranmaptd Ha EBpomeilicku cba mo mpaBaTa Ha 4oBeka W Cba Ha
EBporielickust ChbIO3 TOCTAaBSAT AKIEHT BBPXY (QakTHdyeckara HIACHTUYHOCT Ha JIEIHUETO H

HaKa3aTCIIHUA XapaKTCp Ha CAHKIIUUTE.

4. TweaxyBarenno pemienue Ne 3/2015 na BbpxoBeH kacanmoHeH cbl Ha PemyOnuka

bparapus BpBex1a MaTepUaleH MOAXO0 U CTA0MIN3UPA IPAKTUKATA.

5. 3akoHonarenHuTe u3mMeHeHus ot 2017 r. mogoOpsBaT KOOpPAMHAIMATA, HO HE pelIaBaT

HAaIIbJIHO npo6neMa C KOHKYpPCHIIUATA HA IPOU3BOJACTBA.

6. EBpomneiickara mpakTHKa JOITyCcKa OrPaHUYEHO KyMYJIHUpaHe Ha CAaHKIIUH [TPH 3aKOHHOCT,

JICTUTUMHA 1CJI U IIPOIMOPIHUOHAIHOCT.

7. KymynupaHeTo € 10IycTHUMO caMo IIpH siICHa ype0a, KOOpAWHALUS MEXly OpraHuTe U

KOHTPOJ BbpXY CAHKIITMOHHATA TCKECT.

8. Bp300HOBsIBaHETO Ha AIMUHUCTPATUBHOHAKA3ATCIIHOTO MMPOMU3BOJACTBO € KOPCKTUBCH,

HO HC U JOCTAaThUCH MCXAaHU3bM 3a 3allliTa Ha ITPUHIHUIIA.

9. Haka3arennara OTTOBOPHOCT IOTJIbIId AAMUHUCTPATUBHATA CaAMO IIPU UACHTHUYHOCT Ha

3aIUTaBaHUs IIPaBEH UHTEPEC.

10. HeO6XOI[I/IMa € paHHa HHCTUTYHHWOHAJIHA KOOpJAWHAIMA, 3a Ja C€ IPEAOTBPATH
6J'IOKI/IpaHC Ha HAaKa3aTCJIIHOTO IIPECICABAHE OT 1'[0'6"bp30 MPUKIIHOYWIO aIMUHHUCTPATHUBHO

IMPONU3BOJCTBO.

B13 ocHOBa Ha TOBa ca HaIllpaBCHU U3BOAUTEC MOTAT a 6’B,HaT (I)OpMy.TII/IpaHI/I CJICIHUTC N3BOOU

W HAYYHHU NPUHOCH Ha HACTOAIIOTO HU3CJICABAHC!
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1. HeoOxonumo e mpuemane Ha Kojekc Ha afMUHHUCTPATUBHHUTE HApYIICHUS W HaKa3aHWS,
KOWTO IAJIOCTHO Ja Yypeaud KOHKYPEHLHUSTa MEXIy aJIMUHUCTpaTUBHOHAKA3aTelIHATa W

Haka3aTeJHaTa OTTOBOPHOCT M TapaHIMKTe Ha npuHimna Ne bis in idem;

2. CJICI[Ba Ja C€ BbBCAC 3aKOHOBa I[e(l)I/IHI/II_II/ISI Ha ,,aIMUHHUCTPATHBHA CAHKIUA C HAKA3aTCIICH

XapakTep®, OCHOBaHa Ha KpuTepuute oT npaktukara na Engel and Others v. Netherlands;

3. HyHO € HOPMAaTHBHO YCTaHOBSIBAaHE Ha SICEH IPOLIECyaJieH aJrOpUThM IpU HapajesHo

o0pa3yBaHH aJJMMHUCTPATUBHH U HAKa3aTEIHHU POU3BOJICTBA,

4, CnenBa na ce BbBeHAT 3aIb/DKCHHS 33 HMHCTHTYIMOHAIHA KOOPIAWHAIUS MEXIY
aJIMMHHUCTPATUBHUTE OpPTaHU U MPOKypaTypaTa, BKIIOYUTEIHO oOMeH Ha uH(opMaIlus u oouia

perucrpanus Ha ClIy4auTe;

5. Heobxoaumo e pasmmpsiBaHe Ha 3a0paHaTa 3a IBOMHO MpecieBaHe, TaKa ue Ts Ja oOXBalia

HE CaMO IIOBTOPHO HAaKa3BaHE, HO U BTOPO NPOU3BOJACTBO CJIe]] OKOHYATCJICH aKT 10 CBIIECTBO,

6. Cnez[Ba Aa €€ BbBCAAT KPUTCPUHU 3a JOITYCTHMA KOOPANHAIW HA IMapaJICIIHU IIPOU3BOJACTBA,

choOpa3eHu ChC CTAaHAAPTUTE OT mpakThkara Ha A and B v. Norway;

7. HeoOxomummo € HOpPMAaTHBHO YpeXJaHe Ha MEXaHW3bM 3a MPONOPIHOHATHOCT U

IIpUXBalllaHEC HA CAHKIIHUH, 3a [a CC n30eTHE MMPEKOMCPHA 061113 CAaHKILMIOHHA TCXKECT,

8. CJ'IGI[Ba Aa C€ Cb3aaJa€ CAMHCH NPOHCCYAJICH MCXAaHU3bM 3a MPCOAOIABAHEC HAa KOJIU3UA
MCXKAY AaAMHUHUCTPATUBHOHAKA34TCJIHATA W HaKa3aTCJIHATAa OTIrOBOPHOCT C OTIJICH C(i)eKTI/IBHa

3alMTa Ha puHIMna ne bis in idem.
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l. GENERAL CHARACTERISTICS OF THE DISSERTATION

1. Topicality of the topic. Theoretical and practical significance

The dissertation is devoted to the study of the operation of the ne bis in idem principle in the
hypotheses of cumulated criminal and administrative-penal proceedings and sanctions, as well as of
the limitations and particularities which accompany its application in contemporary Bulgarian and
European law. The analysis covers both the theoretical and the normative foundations of the principle
and its interpretation and development in the case-law of the European Court of Human Rights and
the Court of Justice of the European Union. The study focuses on the admissible limits of the
cumulation of proceedings of a criminal character for the same factual circumstances, the criteria for
assessing their compatibility with the ne bis in idem principle, and the need to achieve a balance
between the effectiveness of the sanction policy and the safeguarding of fundamental rights.
Particular attention is devoted to the reflection of the European standards upon the national legal
regulation and case-law, as well as to the possibilities for improving the legislation through the
introduction of clearer criteria concerning the distinction between crimes and administrative offences
of a criminal character and concerning the admissible limitation of the protection against double

prosecution.

The topicality of the study is determined by the growing practice of the parallel or consecutive
conduct of criminal and administrative-penal proceedings for the same factual circumstances, which
raises the question of the admissible limits of the State’s sanctioning reaction. The broadening of the
scope of application of administrative sanctions in areas of heightened public interest - such as tax
law, the financial markets, competition and the protection of the financial interests of the European

Union - leads to an increasingly frequent overlap between administrative-penal and criminal liability.

A substantial factor for the topicality of the topic is also the dynamic development of the case-
law of the European Court of Human Rights and the Court of Justice of the European Union, in which
ever clearer criteria are being formed for the admissibility of limitations on the ne bis in idem
principle, based on the requirements of proportionality, coordination between the proceedings and

protection of the essential content of fundamental rights. These standards exert a direct impact on the



national legal systems and require the conformity of the domestic legislation and case-law with the

European requirements.

The topicality of the study is also reinforced by the presence of contradictions and non-uniform
approaches in the national case-law in assessing whether “the same act” is present and whether a
particular administrative proceeding has a criminal character within the meaning of the European
criteria. The absence of clearly normatively outlined limits concerning the admissible cumulation of
proceedings of a criminal character creates preconditions for legal uncertainty and for a risk of
violating fundamental procedural guarantees. In this sense, a synchronisation of the national legal
regulation and case-law with the European standards is necessary. In the Bulgarian legal system,
practical difficulties continue to arise in distinguishing between crimes and administrative offences
of a criminal character, as well as in assessing the admissibility of subsequent or parallel proceedings.
The absence of expressly legislatively regulated criteria concerning the admissible limitations on the
principle creates preconditions for contradictory case-law and uncertainty as to the scope of the
protection.

The topic acquires particular significance also in the context of the intensified European
integration in the criminal-law sphere, including in the application of instruments such as the
European Arrest Warrant and the mechanisms for the protection of the financial interests of the
Union. In this sense, the question of the operation of the ne bis in idem principle has not only a

domestic-law but also a supranational dimension.

Last but not least, the study is motivated by the need for a clearer and more consistent codification
of the relations between criminal and administrative-penal liability. The creation of theoretically well-
founded and practically applicable criteria for distinguishing between administrative offences of a
criminal character and crimes, as well as for the admissible limitation of the protection afforded by
the ne bis in idem principle, is of substantial significance for achieving a balance between the

effectiveness of the sanction policy and the safeguarding of fundamental rights.

2. Object and subject of the study

The object of the study is the system of criminal and administrative-penal liability in the context
of the operation of the ne bis in idem principle in the hypotheses of cumulated criminal and
administrative-penal proceedings and sanctions, as well as the limitations and particularities of its
application in contemporary Bulgarian and European law. As one of the fundamental guarantees of

criminal procedure law, the principle is directly connected with the requirements of legal certainty,



protection from State arbitrariness and stability of judicial acts that have entered into force. It occupies
a central place in the system of procedural guarantees for the protection of fundamental rights, but its

application in contemporary legal systems is characterised by growing complexity.

The subject of the study is the operation, scope and admissible limitations of the ne bis in idem
principle in the joint or consecutive conduct of criminal and administrative-penal proceedings based
on the same factual circumstances. The analysis is directed at the criteria for the admissibility of such
cumulation, derived in the case-law of the European Court of Human Rights and the Court of Justice
of the European Union, including the requirements of proportionality, sufficient coordination
between the proceedings and the safeguarding of the essential content of the fundamental rights
affected.

Over the last decades, a stable tendency towards broadening the scope and intensity of
administrative-penal repression is observed, especially in areas such as tax law, the regulation of the
financial markets, the protection of competition and the protection of the financial interests of the
European Union. In these spheres, administrative sanctions increasingly acquire a “criminal”
character within the meaning of the autonomous criteria developed in the case-law of the European
courts, which leads to their being equated, by their nature and severity, with criminal-law measures.

At the same time, a practice of the joint or consecutive engagement of criminal and
administrative-penal liability for the same factual circumstances is becoming established. This gives
rise to questions concerning the limits of the admissible cumulation of proceedings and sanctions,
and places the ne bis in idem principle between its classical understanding as an absolute procedural
guarantee and the contemporary tendencies allowing its limitation under certain conditions. In the
case-law of the European courts, the requirements standing out as such are those of proportionality
of the overall sanctioning reaction, of functional and temporal coordination between the proceedings,
and of safeguarding the essential content of fundamental rights within the framework of the rule of

law.

3. Aim and tasks of the study

The main aim of the study, from a theoretical point of view, is to contribute to clarifying the
content, scope and limits of the ne bis in idem principle under conditions of competition between
criminal and administrative-penal regimes, and, from a practical point of view, to propose guidelines
for the improvement of the national legal regulation in accordance with the European standards and

the requirements of the rule of law, and for achieving a clearer balance between the effectiveness of



the national sanction policy and the safeguarding of the rights of persons against double criminal

prosecution and repression.

For the realisation of the aim set, the dissertation sets itself the following main tasks:

— To clarify the theoretical essence, content, scope and limits of the ne bis in idem principle
through an analysis of its legal nature, structural elements and development in Bulgarian, European

and international law;

— To examine the normative regulation of the principle in Bulgarian and European law, including
its enshrinement in international-law acts, the law of the European Union and national legislation,

with a view to outlining its scope and limits;

— To examine the relationship between criminal and administrative-penal liability under
conditions of competition between different sanction regimes, analysing the admissibility of
cumulated proceedings and sanctions in the light of the European standards for the protection of

fundamental rights;

— To systematise and critically assess the case-law of the European jurisdictions concerning the
criteria for the applicability and the limitations of the ne bis in idem principle, as well as its reflection
upon the national legal system;

— To establish the degree of conformity of the Bulgarian normative regulation and case-law with
the requirements of the law of the European Union and the standards of the rule of law, highlighting

the existing contradictions and problems in the application of the principle;

— On the basis of the inferences made, to formulate de lege ferenda proposals for the improvement
of the national legal regulation, directed at achieving a balanced relationship between the
effectiveness of the State sanction policy and the safeguarding of the protection against double

criminal prosecution and punishment.

4. Methodology

The following scientific-research methods were used for solving the tasks set in achieving the
stated aim:

— Normative-analytical method

In the first place, the normative (dogmatic) method was applied, through which an analysis was

carried out of the national, European and international legal regulation of the ne bis in idem principle,



including the provisions of criminal and administrative-penal legislation, as well as the relevant acts

of the law of the European Union and international law.

— Historical-legal method

The historical-legal method was applied, through which the emergence and development of the
ne bis in idem principle and its transformation from a classical procedural guarantee into a dynamic

instrument within the framework of contemporary sanction regimes are traced.

— Systematic method

The systematic method was also used, permitting the study of the ne bis in idem principle in its
interconnection with other fundamental tenets of criminal and European law, including the principle

of the rule of law, proportionality and mutual recognition.

— Critical-analytical (constructive) method

A critical-analytical (constructive) method was used, through which a review is carried out of the
relevant Bulgarian legal regulation in force and of the normative amendments that have occurred, in
the light of the European standards, and through which well-argued de lege ferenda proposals for its

improvement and systematic refinement are formulated.

— Analysis of case-law

A substantial place is occupied by the analysis of case-law, a systematisation and critical
assessment having been carried out of the decisions of the European jurisdictions concerning the
content, scope of application and admissible limitations of the ne bis in idem principle. The case-law
was examined with a view to deriving criteria of proportionality, coordination between the

proceedings and protection of the essential content of fundamental rights.

— Comparative-law method

The comparative-law method finds broad application, used both with regard to the comparison
between the Bulgarian legal system and the law of the European Union and in the analysis of the
legislative solutions in individual Member States of the European Union. Through it, various models
of regulation of cumulated proceedings are examined and good practices and tendencies in the

development of the principle are identified.

Through the combination of the said methods, a comprehensive theoretical and practical analysis
of the operation and the limitations of the ne bis in idem principle under conditions of competition

between criminal and administrative-penal regimes is ensured.



5. Volume and structure of the dissertation

The dissertation has a volume of 313 pages, including the table of contents and the list of the
literature used, international, European and national acts and the case-law examined of the ECtHR,

the CJEU and the national courts. It contains 242 footnotes.

The structure of the dissertation is constructed so as to ensure a logical sequence and thematic

coherence of the exposition. In terms of content, it consists of:
— An introduction;
— An exposition, presented in 4 chapters;
— A conclusion;
— Conclusions and de lege ferenda proposals;
— A bibliography.
The following were used in the study:
— Scientific publications — 53 sources;
— International, European and national acts;
— Case-law of the ECtHR, the CJEU and national such;

— Decisions of the Constitutional Court of the Republic of Bulgaria.

II. CONTENT OF THE DISSERTATION

1. INTRODUCTION

The ne bis in idem principle, which prohibits a person from being prosecuted or punished more
than once for one and the same act, is a fundamental guarantee of criminal law, connected with legal
certainty and the protection of the rights of persons. In contemporary legal systems, its application is
complicated on account of the growing practice of cumulating administrative-penal and criminal
proceedings for one and the same conduct, especially in areas such as tax law, the financial markets

and the protection of the financial interests of the EU.

The dissertation examines the operation of the ne bis in idem principle in cases of the joint or
consecutive imposition of administrative and criminal sanctions, as well as the limitations on its

application in Bulgarian and European law. The normative regulation, the case-law of the Court of



Justice of the EU and the European Court of Human Rights and the main problems in the competition

between different sanction regimes are analysed.

The study aims to outline possibilities for the improvement of the national legal regulation
through a clearer distinction between administrative offences of a criminal character and crimes, and
through the introduction of clear criteria for the admissible limitation of the ne bis in idem principle

in accordance with the European standards.

2. CHAPTER ONE
THE NE BIS IN IDEM PRINCIPLE IN BULGARIAN AND EUROPEAN LAW

The first chapter examines the concept, the historical development and the legal regulation of the
ne bis in idem principle in Bulgarian and European law. The principle expresses the prohibition
against a person being tried or punished twice for one and the same act and constitutes a fundamental

guarantee of a fair trial, legal certainty and the protection of fundamental rights.

The historical roots of the maxim are analysed, the manifestations of which are found as early as
in ancient legal and philosophical thought, including in the Greek judicial speeches of Demosthenes
and in biblical literature. The conclusion is drawn that, although the formulation ne bis in idem is not
an authentic Roman maxim in the strict sense, it is gradually established in the legal tradition and

finds broad application in contemporary legal systems.

The development of the principle in the European legal tradition, its establishment as a guarantee
against double punishment and as an expression of respect for human rights, as well as the gradual

acquisition of its supranational significance in international and European law, is traced.

Special attention is devoted to the sources of the principle in Bulgarian law. As early as the
Criminal Judicial Proceedings Act of 1897, the prohibition against a person acquitted or convicted by
a sentence that has entered into force being prosecuted again for the same crime was introduced,
which laid the foundations of the principle in the national criminal procedure system.

The historical analysis shows that, as early as the end of the 19th and the beginning of the 20th
century, preconditions arise for competition between various forms of legal liability and for the
possible cumulation of sanctions. The principle acquires an international-law dimension with the
ratification by Bulgaria in 1924 of the International Convention for the Suppression of the Circulation

of and Traffic in Obscene Publications.

The development of the principle is also traced in the later stages of Bulgarian criminal procedure
law, including after 1944, when a codified regulation of the criminal process was adopted through

10



the Codes of Criminal Procedure of 1952 and 1974. In this period, the principle is applied mainly

within the framework of the national jurisdiction.

The study shows that the ne bis in idem principle has a stable presence in the Bulgarian legal order
as a guarantee of legal certainty and the stability of the sentence that has entered into force. Its
application, however, gives rise to practical questions, especially in the competition between criminal
and administrative-penal liability, the clarification of which is carried out through the case-law and

the interpretative activity of the supreme courts.

In European law, the ne bis in idem principle is based on a system of interacting sources, including
international-law acts for the protection of fundamental rights, the law of the European Union and the
constitutional traditions of the Member States. Its normative regulation is contained in Article 4, § 1
of Protocol No. 7 to the Convention for the Protection of Human Rights and Fundamental Freedoms,
Article 50 of the Charter of Fundamental Rights of the EU and Article 54 of the Convention

Implementing the Schengen Agreement.

As a result, the principle is established as a fundamental right and an important element of the
EU’s area of freedom, security and justice. Its application, however, is not absolute and takes into
account the need for effective criminal justice and the protection of the public and financial interests

of the Union.

The regulation of the ne bis in idem principle in the Convention for the Protection of Human
Rights and Fundamental Freedoms and in the Charter of Fundamental Rights of the European Union
is examined. It is emphasised that the rights guaranteed by the European Convention on Human
Rights correspond in content to the fundamental rights established in the Charter, this continuity being
enshrined in Article 52, § 3 of the CFREU. In this way, a high degree of coherence between the two
acts is ensured, both as regards the content of the rights and as regards the admissible limitations. The
prohibition of repeated conviction or punishment, regulated in Article 4, § 1 of Protocol No. 7 to the
ECHR, forms a minimum standard for the protection of human rights, which should be observed also

in EU law. This guarantee is not subject to derogation even in exceptional circumstances.

At the same time, the Charter cannot provide a lower level of protection than that guaranteed by
the ECHR, although it creates autonomous standards within the framework of the autonomous legal
order of the EU. In interpreting its provisions, the official explanations to the Charter are also taken
into account, which, although not having binding force, have significant interpretative value and
contribute to consistency between EU law, the ECHR and the constitutional traditions of the Member
States.

11



Within the framework of the ECHR system, the ne bis in idem principle is introduced by Article
4 of Protocol No. 7, which prohibits a person from being tried or punished again for a crime for which
he has already been finally acquitted or convicted within one and the same State. In the case-law of
the ECtHR, the application of the principle is clarified through three basic elements: the criminal
character of the proceedings in the autonomous meaning of the Convention, the identity of the facts

(idem) and the presence of a repeated prosecution or punishment (bis).

A substantial contribution to the development of the principle is made by the case-law of the
ECtHR, especially the judgments Sergey Zolotukhin v. Russia and A and B v. Norway, by which the
factual approach in assessing the identity of the act is affirmed and the criteria for the admissibility
of parallel or consecutive proceedings are developed. The Court accepts that there is no violation
where a sufficiently close connection in substance and in time exists between the proceedings, so that
they are regarded as parts of a single sanctioning reaction of the State. The Convention also allows
the reopening of finally concluded proceedings where there are new facts, newly discovered

circumstances or a material defect in the previous proceedings.

Special attention is also devoted to the place of the ne bis in idem principle in the system of the
Charter of Fundamental Rights of the EU. In Article 50 of the CFREU it is proclaimed as a
fundamental right, guaranteeing that no one may be prosecuted or punished again for a crime for
which he has already been finally acquitted or convicted within the territory of the Union. The Charter
has the same legal force as the founding treaties of the EU and constitutes part of the primary law of
the Union, for which reason its provisions have priority over secondary law and national legal norms
within the scope of application of EU law. According to the case-law of the Court of Justice of the
EU, including in the case Akerberg Fransson, the Charter applies whenever the national authorities

act within the framework of Union law.

The provision of Article 50 of the CFREU corresponds to the content of Article 4 of Protocol No.
7 to the ECHR, but has a broader territorial scope, since it applies at the level of the European Union.
The effective application of the principle is also closely connected with the principle of the mutual
recognition of judicial decisions in criminal matters, which presupposes a high level of mutual trust

between the Member States.

In this context, the ne bis in idem principle is established as a substantial element of the EU’s area
of freedom, security and justice and as an important guarantee for the protection of fundamental
rights. It has a constitutional character in the legal order of the Union and finds application in various
areas of Union regulation, including competition law, the protection of the financial interests of the

EU and the fight against money laundering.

12



The case-law of the Court of Justice of the European Union is of key significance for determining
the content and scope of application of the ne bis in idem principle. Through its decisions, the Court
clarifies the preconditions for its application, the criteria for the identity of the act (idem) and of the
subject, as well as the admissible limitations on this right pursuant to Article 52, § 1 of the Charter.
In this context, the principle is examined not only as a procedural guarantee for the protection of the
person, but also as an element of the functioning of the EU’s area of freedom, security and justice,

based on the mutual recognition of judicial decisions and mutual trust between the Member States.

The case-law of the CJEU in this area is formed mainly through references for a preliminary
ruling under Article 267 of the TFEU. Through them, the Court formulates criteria for the application
of the ne bis in idem principle, which are binding on the national courts. At the same time, it
emphasises that the provisions of the Charter, including Article 50, apply only where the legal
situation under consideration falls within the scope of application of EU law pursuant to Article 51
of the CFREU.

One of the basic preconditions for the application of the principle is the identity of the subject —
that one and the same person be subjected to more than one criminal prosecution or sanction for one
and the same conduct. In the case-law of the Court of Justice of the EU it is consistently accepted that
the prohibition of double prosecution relates only to one and the same person and does not apply
where the proceedings are directed against different legal subjects. This is confirmed, for example, in
the judgments Gasparini and Others and Orsi and Baldetti, where the Court accepts that the
sanctioning of a legal person and the criminal prosecution of its legal representative as a natural

person do not constitute a violation of the ne bis in idem principle.

The second basic precondition is the presence of the bis element, which presupposes the repeated
exercise of criminal repression against one and the same person for the same act. Pursuant to Article
50 of the CFREU and Atrticle 54 of the CISA, the prohibition of repeated prosecution applies where
the first proceedings have concluded with a final act. In the case-law of the Court of Justice of the
EU, an act is regarded as final which definitively excludes the possibility of a new criminal
prosecution under national law and is handed down after a genuine assessment of the merits of the

case.

The Court accepts that the ne bis in idem principle may apply also where the proceedings have
concluded through a prosecutorial procedure without a judicial decision, if it definitively excludes
further prosecution (Goziitok and Briigge). Conversely, where the proceedings have been terminated

formally without an examination of the merits, the act does not give rise to the operation of the
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principle (Miraglia, Kossowski). In other judgments, such as Klaus Bourquain, Turansky and M., the

Court further clarifies the criteria for the finality of the act.

The third basic precondition is the presence of the idem element, which requires identity of the
act. In the case-law of the CJEU and the ECtHR, a factual approach has been adopted, under which
decisive significance is attached to the totality of the concrete facts connected with one and the same
person and inextricably linked in time, place and object, and not to the legal classification of the act.
This standard has been developed in a number of judgments of the CJEU, including Van Esbroeck,
Van Straaten, Gasparini, Kretzinger, Kraaijenbrink and Mantello, as well as in the case-law of the
ECtHR in the case Sergey Zolotukhin v. Russia.

The final assessment of the presence of the bis and idem elements belongs to the national courts,
the Court of Justice of the EU, through the preliminary ruling procedure, contributing to the building
of uniform standards for their interpretation and application.

A further important question, connected with the operation of the ne bis in idem principle in
cumulated proceedings and with the building of the area of freedom, security and justice in the EU,
is the taking into account of judgments handed down in other Member States. This mechanism is
based on mutual trust between the criminal-law systems of the Member States and on the need to
recognise the legal consequences of final judicial acts handed down in another State. In this way,
contradictory treatment of one and the same person is avoided and the effective operation of the
prohibition of double prosecution is ensured.

An early regulation of the international consequences of criminal sentences is contained in the
European Convention on the International Validity of Criminal Judgments of 1970, which provides
for mechanisms for the recognition, enforcement and taking into account of foreign sentences, as well

as rules connected with the operation of the ne bis in idem principle.

In EU law, this approach is developed through Framework Decision 2008/675/JHA, which
obliges the Member States, in newly instituted criminal proceedings, to take into account the
sentences handed down in other Member States under conditions similar to those for national
sentences. The practical application of this mechanism is also supported by the system for the

exchange of information from criminal records, introduced by Framework Decision 2009/315/JHA.

In Bulgarian law, this principle is introduced through Article 8 of the Criminal Code, which allows
the taking into account of sentences of a foreign court where this follows from an international treaty.
In accordance with this regulation, the Bulgarian courts also collect ex officio data on sentences that

have entered into force handed down in other Member States, which contributes to the correct
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individualisation of criminal liability and to the effective application of the ne bis in idem principle

in cross-border situations.

3. CHAPTER TWO

THE NE BIS IN IDEM PRINCIPLE IN THE BULGARIAN LEGAL SYSTEM —
DEVELOPMENT AND TRENDS

This chapter examines the development and the contemporary trends in the application of the ne
bis in idem principle in the Bulgarian legal system through an analysis of the normative regulation,
the case-law and the influence of the European standards upon national law.

The principle constitutes a fundamental guarantee of the criminal process, directed at preventing
the repeated criminal prosecution of one and the same person for one and the same act after the
handing down of a final act. It ensures legal certainty, the stability of judicial acts and fairness in the

realisation of criminal liability.

Its historical foundations are found as early as in the early codifications of Bulgarian criminal
law, including in the Criminal Judicial Proceedings Act of 1897, which introduces a prohibition of
repeated prosecution after a sentence that has entered into force. In the later criminal procedure acts,
the principle is developed through the rules on the force of res judicata and the grounds for terminating
the criminal proceedings, a clearer regulation being contained for the first time in the CPC of 1974
(Article 24(1)(6) of the CPC).

After Protocol No. 7 to the ECHR became part of the internal legal system of the Republic of
Bulgaria, following its signing on 3.11.1993, the ne bis in idem principle acquires a broader
application, including in respect of administrative proceedings with sanctions of a criminal character.
With the amendments to the CPC of 2017, imposed as a social necessity, additional grounds are
introduced for the termination and suspension of the criminal proceedings in the competition between
administrative-penal and criminal liability. These amendments reflect the European standards,
according to which not every administrative-penal proceeding is equivalent to a criminal one, but
only in those hypotheses in which the administrative sanction, in view of its severity, preventive-

repressive aim and manner of imposition, bears a criminal character.

In contemporary case-law, the principle is applied on the basis of the factual identity of the act,
and not of its legal classification, the national courts interpreting the law in accordance with the case-
law of the CJEU and the ECtHR.
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The ne bis in idem principle finds manifestation not only in the Code of Criminal Procedure, but
also in the normative regulation of administrative-penal proceedings. In this sphere it is enshrined in
Article 17 of ZANN, which prohibits the repeated punishment for an administrative offence for which
a punishment has already been imposed by an act that has entered into force, additional guarantees
also being contained in Article 33 and Article 70 of ZANN.

A substantial contribution to clarifying the application of the principle in the competition between
criminal and administrative-penal liability is made by the case-law. The interpretative decisions of
the supreme courts form criteria concerning the admissibility of consecutive proceedings and the
limits of double sanctioning. Of particular significance is Interpretative Decision No. 3/2015 of the
General Assembly of the Criminal College of the SCC, which brings the national practice into
conformity with the standards of the ECtHR and the CJEU.

Although the principle is not expressly enshrined at the constitutional level, its operation is
derived from the principle of the rule of law and from the applicability of international treaties and
EU law. In their totality, the provisions of the CPC, ZANN, the international standards and the case-

law establish ne bis in idem as a fundamental guarantee against double prosecution and punishment.

The distinction between crimes and administrative offences is also examined in the study.
Bulgarian law traditionally distinguishes them according to the degree of public danger of the act and
the type of the sanction provided for. As early as the Penal Law of 1896, a distinction is drawn
between crimes and offences, and with the adoption of ZANN in 1969 an autonomous regime is

created for the sanctioning of acts of a lower degree of public danger.

Administrative-penal and criminal liability have common features, since they constitute forms of
State repression for a culpably committed unlawful act. Criminal liability, however, is a heavier
instrument of State coercion, whereas administrative-penal liability is directed at sanctioning the

lighter offences through a more simplified procedure.

Of particular significance are the cases in which one and the same act simultaneously fulfils the
elements of both a crime and an administrative offence. A risk then arises of violating the prohibition
of double punishment. Where the two legal norms protect one and the same object, criminal liability
as a rule absorbs administrative-penal liability. Where different social relations are affected, a parallel
realisation of the two types of liability is possible.

In this context, the elaboration of clear criteria for distinguishing between a crime and an

administrative offence is of substantial significance for preventing contradictory practice and for
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safeguarding legal certainty. It is precisely for this reason that the ne bis in idem principle has a key

role as a guarantee against double and disproportionate sanctioning intervention.

The institute of the reopening of administrative-penal proceedings is also examined in the study
as a procedural mechanism for eliminating double sanctioning for the same facts. Through it, an
administrative act that has entered into force may be revised and set aside where it is subsequently

established that the act constitutes a crime or that the double sanction is inadmissible.

By its legal nature, the reopening under Article 70 et seq. of ZANN constitutes an extraordinary
means of review of administrative-penal acts that have entered into force and a means of safeguarding
the operation of the ne bis in idem principle. It permits the re-examination of stabilised acts where

there are material defects or where criminal liability has also been realised for the same act.

After the amendments to ZANN of 2017, the circle of the acts, the persons and the grounds for
reopening was broadened, which strengthens the guarantees against double sanctioning.
Nevertheless, the institute does not constitute a universal means of protection, since it applies only

under the grounds and within the time-limits expressly provided for by law.

The question of the synchronisation of Bulgarian case-law with the standards of the European
Court of Human Rights and the Court of Justice of the European Union is also analysed. A key role
in this process is played by the interpretative activity of the supreme courts, which ensures the uniform
application of the prohibition of double prosecution and punishment.

Of particular significance is Interpretative Decision No. 3/2015 of the General Assembly of the
Criminal College of the SCC, by which the national practice is brought into conformity with Article
4, § 1 of Protocol No. 7 to the ECHR and the case-law of the ECtHR and the CJEU. In it, it is accepted
that the ne bis in idem principle prohibits both the repeated punishment and the repeated criminal
prosecution for one and the same act after the handing down of a final act, decisive significance being

attached to the factual basis of the charge.

The decision also emphasises the autonomous character of the concept of “criminal proceedings”
within the meaning of the ECHR and the application of the criteria in the case Engel, through which
it is determined whether a given proceeding has a criminal character. In this way, it is accepted that
administrative-penal proceedings too may fall within the scope of the ne bis in idem principle where

the sanctions have a criminal function.

The propositions of Interpretative Decision No. 3/2015 lead to subsequent amendments to the
CPC and ZANN in 2017, directed at limiting the competition between administrative-penal and
criminal liability. By Interpretative Decision No. 4/2018, the SCC further develops these principles,

17



allowing, under certain conditions, two proceedings to be regarded as part of a single sanctioning

complex where a close connection in substance and in time exists between them.

Despite the legislative and interpretative measures undertaken, the protection of the ne bis in idem
principle in the Bulgarian legal system continues to a significant extent to depend on judicial
interpretation and on the application of the standards of the ECtHR and the CJEU, which raises the

question of the need for a clearer and more systematised legislative regulation.

4. CHAPTER THREE

APPLICATION OF THE NE BIS IN IDEM PRINCIPLE IN CASES OF COMPETITION
BETWEEN CRIMINAL AND ADMINISTRATIVE-PENAL PROCEEDINGS.
CUMULATED PROCEEDINGS AND SANCTIONS - LIMITATION OF THE
OPERATION OF THE NE BIS IN IDEM PRINCIPLE

Chapter Three examines the application of the ne bis in idem principle in the competition between
criminal and administrative-penal proceedings, tracing the trends in the case-law of the ECtHR and
the CJEU concerning the admissible limits of the cumulated proceedings and sanctions. The analysis
shows that the protection by virtue of the principle is not absolute and allows limitations where there
are a statutory regulation, a legitimate aim, proportionality and sufficient coordination between the
proceedings. Despite the similar general direction, between the practice of the two jurisdictions there

exist differences concerning the criteria for the admissibility of these limitations.

The dual significance of the ne bis in idem principle is emphasised — as a guarantee against
repeated criminal prosecution for one and the same act and as a means of ensuring legal certainty and
the stability of final acts. At the supranational level, it develops within the framework of the
interaction between the ECHR, the CFREU, the CISA and the case-law of the ECtHR and the CJEU.

In the case-law of the two jurisdictions, it is accepted that the protection of the principle applies
where there are several elements: two proceedings of a criminal character, identity of the facts and
the person, and a final act in one of them. Gradually, the scope of the principle broadens and covers
administrative-penal proceedings too, where the sanctions have a criminal character under the

autonomous criteria of European law.

The case-law allows a limited cumulation of administrative and criminal proceedings where there
are legitimate aims of general interest and where the requirements of proportionality, necessity and
coordination between the procedures are observed. Of particular significance are the judgment of the

ECtHR in the case A and B v. Norway and the judgments of the CJEU in the cases Luca Menci,
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Garlsson Real Estate and Di Puma. The ECtHR introduces the criterion of a “sufficiently close
connection in substance and in time” between the proceedings, whereas the CJEU places emphasis
on the conditions under Article 52, § 1 of the CFREU — lawfulness, legitimate aim, proportionality

and preservation of the essence of the right.

The similarity between the two lines of case-law is expressed in the acceptance that the principle
does not entirely exclude the cumulation of proceedings, whereas the differences are manifested in
the criteria for admissibility and in the assessment of proportionality and coordination between the
procedures. This development shows a tendency towards a more flexible interpretation of the ne bis
in idem principle, directed at achieving a balance between effective sanctioning and the protection of

fundamental rights.

Within the framework of EU law, the principle is established as a fundamental right under Article
50 of the CFREU, the limitation of which is admissible only under the conditions of Article 52, § 1
of the CFREU — where it is provided for by law, respects the essence of the right and is necessary and
proportionate for achieving a legitimate aim. The Court of Justice of the EU accepts that the parallel
conduct of administrative and criminal proceedings may be justified if they pursue complementary
aims, are clearly provided for by law and are accompanied by effective coordination between the

competent authorities.

As a result, a more functional approach to the ne bis in idem principle takes shape in the European
case-law, directed at achieving a balance between the effectiveness of law enforcement and the

protection of the fundamental rights of persons.

An important part of the study is devoted to the analysis of the case-law of the Court of Justice of
the European Union with a view to clarifying the conditions under which limitations on the ne bis in
idem principle are admissible. Through its jurisprudence, the CJEU ensures a uniform interpretation
of Article 50 of the Charter of Fundamental Rights of the EU and guides the national courts in the
application of this principle, including in cases of cumulation of administrative and criminal

proceedings.

The analysis begins with the judgment in the case Bonda (C-489/10), in which the Court
formulates criteria for assessing whether a given sanction has a criminal-law character — the legal
classification of the offence, the nature of the offence and the severity of the sanction. These criteria

are of substantial significance for determining the scope of application of the ne bis in idem principle.

Of particular significance is the judgment in the case Akerberg Fransson (C-617/10), by which
the CJEU accepts that the Charter applies where the national measures constitute an application of
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EU law, including in the case of sanctions connected with VAT. The Court emphasises that the ne
bis in idem principle does not allow a repeated criminal prosecution where a sanction of a criminal-

law character has already been imposed.

Further development of the case-law is observed in the judgments of 20.03.2018 in the cases
Menci, Garlsson Real Estate and Di Puma. In them, the CJEU accepts that the cumulation of
administrative and criminal sanctions constitutes a limitation of the ne bis in idem principle, which
may be admissible under the conditions of Article 52, § 1 of the CFREU — where it is provided for
by law, pursues a legitimate aim of general interest and complies with the principle of proportionality.
The Court emphasises the need for a clear legal regulation, coordination between the proceedings and

guarantees that the overall severity of the sanctions does not exceed what is necessary.

In its subsequent case-law, the CJEU further develops these criteria. In the case bpost (C-117/20),
the Court accepts that the cumulation of sanctions may be admissible where they derive from different
legal regimes and pursue different legitimate aims. In the judgment Nordzucker (C-151/20), it is
accepted that there is no violation of the ne bis in idem principle where different authorities sanction

one and the same conduct in respect of different territorial manifestations of the offence.

In the case Direction départementale des finances publiques de la Haute-Savoie (C-570/20), the
CJEU allows the cumulation of tax and criminal sanctions in VAT fraud, if there are clear rules, a
legitimate aim and proportionality of the overall sanction burden. In the judgment
Generalstaatsanwaltschaft Miinchen (C-435/20), the Court emphasises that the ne bis in idem
principle precludes extradition where the person has already been finally convicted in another

Member State for the same acts.

Of particular significance for Bulgarian legal practice is the judgment in the case MV-98 (C-
97/21), connected with the cumulation of a pecuniary sanction and the measure of “sealing of a
commercial establishment” under the VAT Act. The CJEU accepts that such cumulation constitutes
a limitation of the ne bis in idem principle and is admissible only if there exist effective coordination
between the proceedings and guarantees of proportionality. In the specific case, the Court establishes
that the Bulgarian legal regulation does not ensure such coordination and is therefore incompatible
with Article 50 of the CFREU.

The analysis of this case-law shows that the CJEU adopts a functional approach to the ne bis in
idem principle, directed at achieving a balance between the effectiveness of law enforcement and the

protection of fundamental rights.
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By the judgment of 14.09.2023 in case C-27/22, VVolkswagen Group Italia and Volkswagen AG,
the Court of Justice of the European Union examines the application of the ne bis in idem principle
in the cumulation of sanctions imposed in different Member States for the same facts. The case arises
in connection with a sanction of EUR 5 million imposed by the Italian competition authority for unfair
commercial practices connected with the manipulation of data on harmful emissions, where the

German prosecution had already imposed a fine of EUR 1 billion for the same conduct.

The CJEU accepts that an administrative sanction may have a criminal-law character within the
meaning of Article 50 of the CFREU where it has a repressive aim and a significant severity. The
Court emphasises that the ne bis in idem principle prohibits the imposition or confirmation of a new
sanction for the same facts against the same person where there is already a final decision on the
merits of the dispute. A limitation is admissible only under the conditions of Article 52, § 1 of the
CFREU - where there is a clear legal basis, coordination between the proceedings and an absence of

an excessive sanction burden.

Chronologically, there follows the judgment of 14.09.2023 in case C-55/22,
Bezirkshauptmannschaft Feldkirch, which concerns the application of the ne bis in idem principle in
the case of administrative sanctions of a criminal-law character in the field of games of chance. By
it, the CJEU accepts that, for the application of Article 50 of the CFREU, decisive are the final
character of the first decision and the identity of the facts, and not the different legal classification
under national law. Where a final act on the merits of the case has already been handed down, a new
proceeding of a sanctioning character for the same acts on the basis of another legal provision is

inadmissible.

The analysis of these judgments shows that the case-law of the CJEU consistently develops the
standards for the application of the ne bis in idem principle, outlining the limits of the admissible
cumulation of sanctions and emphasising the significance of proportionality, legal certainty and

coordination between the competent authorities.

The case-law of the European Court of Human Rights is also analysed in the third chapter. The
ne bis in idem principle is introduced into the ECHR system by Article 4 of Protocol No. 7, which

prohibits a person from being tried or punished again for the same facts.

The first judgment of the Grand Chamber examined is A and B v. Norway (15.11.2016), which is
of key significance for the interpretation of Article 4 of Protocol No. 7. The ECtHR accepts that the
principle does not entirely exclude the conduct of two proceedings of a criminal character for the
same facts, if a sufficiently close connection in substance and in time exists between them and they

form a coordinated sanctioning system.
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The next judgment examined is Mihalache v. Romania (8.07.2019), in which the ECtHR accepts
that the protection under the principle applies also where the first proceedings have concluded with a
final prosecutorial act establishing criminal liability and imposing a sanction.

In the judgment Smokovi¢ v. Croatia (12.11.2019), the Court accepts that the ne bis in idem
principle is not applicable where the first proceedings have been terminated without an assessment

of the facts and criminal liability, for example on account of an expired limitation period.

Of particular significance is also the judgment Sabali¢ v. Croatia (14.01.2021), in which the
ECtHR emphasises that the ne bis in idem principle cannot serve as a ground for refusing an effective
criminal prosecution where the initial proceedings were materially defective and led to a manifestly

disproportionate sanction.

In summary, the case-law of the ECtHR shows a functional approach to the ne bis in idem
principle, directed at safeguarding legal certainty and the fairness of the criminal process. The
cumulation of administrative and criminal proceedings may be admissible where a close connection
in substance and in time exists between them, whereas acts without a pronouncement on the merits

do not give rise to protection under the principle.

The significance of the ne bis in idem principle as a ground for refusing the execution of a
European arrest warrant pursuant to Framework Decision 2002/584/JHA is also examined in the
study. Pursuant to Article 3, § 2, the executing judicial authority refuses the execution of the EAW
where the person has already been finally convicted for the same acts in a Member State and the

punishment has been served, is being served or may no longer be executed.

The case-law of the CJEU accepts that the ne bis in idem principle, enshrined in Article 50 of the
CFREU, has direct effect and applies equally both in the context of the European arrest warrant and
in other instruments of judicial cooperation. In this way, it guarantees protection against double

criminal prosecution in the EU’s area of freedom, security and justice.

5. CHAPTER FOUR

LEGISLATIVE SOLUTIONS RELATING TO THE APPLICATION OF THE NE BIS
IN IDEM PRINCIPLE IN CUMULATED PROCEEDINGS AND SANCTIONS IN
CERTAIN MEMBER STATES OF THE EUROPEAN UNION

This chapter of the study contains an analysis of the legislative solutions in Belgium, France and

Italy concerning the application of the ne bis in idem principle in cumulated administrative and
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criminal proceedings, outlining, through a comparative review, the main models for reconciling
effective sanctioning with the guarantees against double punishment, and thereby contributing to
clarifying the possible approaches for the improvement of the legal regulation.

With regard to the Belgian legal system, it is emphasised that it integrates the European case-law
concerning the ne bis in idem principle, influenced by the decisions of the European Court of Human
Rights and the Court of Justice of the European Union. With the adoption of the “Una via” law (2012),
the aim is to prevent double punishment in tax offences by limiting the simultaneous conduct of
administrative and criminal proceedings, parallelism being allowed only where there is a sufficient

substantive and temporal connection between them.

Following a decision of the Constitutional Court in 2014, by which part of the provisions were
declared unconstitutional on account of a conflict with the ne bis in idem principle, in 2019 the “Una
via bis” law was adopted, which further develops the mechanism for coordination between the tax
administration and the prosecution through a system of consultations and a clearer distinction between

administrative and criminal proceedings.

Despite these reforms, a number of practical and constitutional problems remain, connected with
prosecutorial discretion, the lack of clarity of the consultation procedures and the risk of uneven
application of the law. The Belgian legal framework continues to seek a balance between the effective

fight against tax fraud and the safeguarding of the applicability of the ne bis in idem principle.

In the French legal system, the ne bis in idem principle does not operate absolutely, but is applied

in view of the principles of necessity and proportionality of punishments.

French law as a rule does not automatically recognise the res judicata effect of foreign criminal
decisions where the act was committed wholly or partly on French territory. For this reason, it is
possible for a person to be criminally prosecuted in France even if he has been convicted abroad for
the same facts. An exception exists where the act was committed abroad and a sentence that has

entered into force has been handed down which excludes subsequent prosecution in France.

With regard to the cumulation of administrative, disciplinary and criminal sanctions, the French
model adopts a flexible and functional understanding of the ne bis in idem principle. It does not
entirely exclude double prosecution or the cumulation of sanctions, but allows them where there are
certain limits, based on the difference in the public interests protected, on the severability of the facts
and on the requirement of proportionality. In this sense, the overall amount of the sanctions should

not exceed the heaviest punishment provided for. The case-law accepts that cumulation is admissible
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where the different legal classifications protect different public interests or are based on severable

factual elements.

After 2016, and especially in the case-law since 2019, a more functional approach is established,
under which the accumulation of legal classifications is allowed, except where one classification
absorbs the other, constitutes a constituent element of it or is a special form of already covered
conduct. In this way, the French system seeks to encompass the unlawful act “in all its dimensions”,
while at the same time preserving the proportionality of the sanctioning result and conformity with
the standards of EU law.

The particularities of the Italian legal system in the context of the operation of the ne bis in idem
principle are also set out in the study. It is regulated expressly in Article 649 of the Italian Code of
Criminal Procedure and constitutes a procedural guarantee which prohibits the repeated criminal
prosecution of a person finally acquitted or convicted for the same facts, irrespective of the different
legal classification of the act. The Italian case-law accepts that this principle applies also where

pending proceedings for the same crime already exist.

Under the influence of the case-law of the ECtHR and the CJEU, the scope of the ne bis in idem
principle also broadens towards administrative proceedings with sanctions of a criminal character,

especially in areas such as tax law and market abuse.

By Decision No. 149/2022, the Italian Constitutional Court accepts that the principle protects not
only against repeated punishment, but also against a second proceeding for the same facts, unless a
sufficiently close substantive and temporal connection exists between them. Thus the Italian system
adapts to the European standards and establishes ne bis in idem as a guarantee against disproportionate
double sanctioning.

In summary, the comparative analysis shows that, despite the differences in the national legal
models, the legislative and judicial solutions in Belgium, France and Italy are developing in the
direction of the gradual harmonisation with the European standards and the establishment of the ne
bis in idem principle as a key guarantee of legal certainty and protection against disproportionate

double prosecution and sanctioning.

6. CONCLUSION

In the conclusion of the study, the significance of the development of the case-law and of the new
technological and social challenges for the further interpretation and effective application of the
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fundamental legal principles, among which a central place is occupied by the ne bis in idem principle,

is emphasised.

I11. CONCLUSIONS AND SCIENTIFIC CONTRIBUTIONS

The present scientific study, devoted to the operation of the ne bis in idem principle in cumulated
proceedings and sanctions, as well as to its limitations and particularities, constitutes an in-depth
examination of Bulgarian, international and European criminal procedure doctrine and case-law.
Within the framework of the study, the legal essence and content of the ne bis in idem principle, its
place in the system of procedural guarantees for the protection of fundamental rights and the
particularities of its application in the interaction between criminal and administrative-penal liability
are clarified.

The analysis of the legal regulation in force, as well as of the case-law of the European Court of
Human Rights and the Court of Justice of the European Union, permits the derivation of the main
criteria and European standards concerning the application of the principle and the admissible limits
of its limitation. The study conducted reveals the existing problems in the law-applying practice and
outlines possible guidelines for the improvement of the normative regulation and for a more effective

application of the ne bis in idem principle in the Bulgarian legal system.

The study conducted permits the following conclusions to be drawn:

1. The ne bis in idem principle has a historical continuity in Bulgarian law, but its development is
uneven and there is no comprehensive regulation of the relationship between administrative-penal

and criminal liability.

2. The main problem is the competition between administrative-penal and criminal proceedings

in the case of overlapping offence definitions.

3. The European standards of the European Court of Human Rights and the Court of Justice of
the European Union place emphasis on the factual identity of the act and the criminal character of the

sanctions.

4. Interpretative Decision No. 3/2015 of the Supreme Court of Cassation of the Republic of

Bulgaria introduces a substantive approach and stabilises the case-law.

5. The legislative amendments of 2017 improve the coordination, but do not entirely resolve the

problem of the competition of proceedings.
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6. The European case-law allows a limited cumulation of sanctions where there are lawfulness, a

legitimate aim and proportionality.

7. Cumulation is admissible only where there are a clear regulation, coordination between the

authorities and control over the sanction burden.

8. The reopening of the administrative-penal proceedings is a corrective, but not a sufficient,

mechanism for the protection of the principle.

9. Criminal liability absorbs administrative liability only where there is identity of the legal

interest protected.

10. An early institutional coordination is necessary in order to prevent the blocking of the criminal

prosecution by an administrative proceeding that has concluded more quickly.

On the basis of the conclusions thus drawn, the following conclusions and scientific contributions

of the present study may be formulated:

1. It is necessary to adopt a Code of Administrative Offences and Penalties, which would
comprehensively regulate the competition between administrative-penal and criminal liability and the

guarantees of the ne bis in idem principle;

2. A statutory definition of an “administrative sanction of a criminal character” should be

introduced, based on the criteria from the case-law in Engel and Others v. Netherlands;

3. A normative establishment of a clear procedural algorithm in the case of administrative and

criminal proceedings instituted in parallel is necessary;

4. Obligations for institutional coordination between the administrative authorities and the
prosecution should be introduced, including an exchange of information and a common registration

of the cases;

5. A broadening of the prohibition of double prosecution is necessary, so that it covers not only

repeated punishment, but also a second proceeding after a final act on the merits;

6. Criteria for the admissible coordination of parallel proceedings should be introduced, consistent
with the standards from the case-law in A and B v. Norway;

7. A normative regulation of a mechanism for proportionality and set-off of sanctions is necessary,

in order to avoid an excessive overall sanction burden;

8. A single procedural mechanism for overcoming the conflict between administrative-penal and
criminal liability should be created, with a view to the effective protection of the ne bis in idem

principle.
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