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YBOJ

A. METOZIOJIOI'MYECKH YBO/|
H3cnenoBaresicKHAT NpodaemM

Co3maBanero Ha JlppkaBata M3paem mpes 1948 1. e
CBIIBPTCTBAHO OT TMPOTHBOIIOCTABSIHE OT CTpaHa Ha
XapeAUMCKHS CEKTOp CpeNly TPUEMAHETO HA KOHCTUTYLUA. B
TO3U KOHTEKCT € B3€TO pelIeHre Ja ObIaT MprueMaHu 3aKOHU
ChC CTaTyT, pPaBHOCTOEH Ha KOHCTUTYIIMOHEH (T.Hap.
OCHOBHHM 3aKOHHU), KOUTO B ObJemie Aa ObaaT 0OCIHHEHU B
KOHCTUTYIIHSL.

IIpe3 1992 1. e mpuer OCHOBHHAT 3akoH: YoBemko
JIOCTOMHCTBO U cBOOOJa, KOWTO AeHHMpa MpaBaTa Ha BCSKO
guie B M3paen. Ilopagu daxra, uye 3aKoHBT (GopMyiHpa
mpaBaTa B OOII BHI, M3PAEICKUTE CHAWIUINA T'O H3IIOI3BAT
KaTo MpaBHa OCHOBa 3a KOHKPETH3WpaHe Ha OCHOBHH IIpaBa
Ha BCSKO JIUIIE B PA3IMYHU JKUTEUCKH U TIPABHU CUTYAIIHH.

B HacrosmmoTo n3cnenBane ce pasriiexa HAUMHbBT, IO
KOHTO chmummara B M3paen m3mom3BaT OCHOBHUS 3aKOH:
YoBemko JOCTOMHCTBO W CBOOO/MA KaTo MpaBHAa OCHOBA 3a
YTBBPXK/JaBaHETO HAa TMPaBOTO HAa  MBJIYaHUE  KaTo
KOHCTHTYIIIOHHO TIPaBO.

ChbcTosiHMe Ha H3CIeIBAHUATA W AKTYATHOCT HA
npoodJjema

Berpekn 4e crnen mnpueMaHeTO Ha JIBaTa OCHOBHH
3akoHa (OCHOBHUS 3aKOH: YOBEIIKO JTOCTOMHCTBO M CBOOO/IA
n OcHoBHus 3axoH: CBoOoma Ha mpodecusara) or Kaecera
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(ITapnamenta Ha W3paen) mpe3 1992 r. ca nyOiuKyBaHH
MHOXCCTBO HAay4YHH CTAaTUH, aHAJIMU3HUpAIIU KakK B’I)pXOBHI/ISIT
cb1 Ha M3paen mpuiara Te3u J1Ba 3aKOHA B CBOSITA MPAKTHKA,
3a Jja TpaHchOpMHUpa Pa3IMYHK IPAXKIAHCKU TpaBa B OCHOBHU
mpaBa Ha 4YOBEKa, Jl0cera JUIICBA HW3CIEABAaHE, IMOCBETEHO
CIIEMAITHO Ha MPABOTO Ha MBJI4aHue B M3paen.

OCHOBHOTO 3HAY€HHWE Ha HACTOSIIOTO W3CIEABAHE
MpOM3THYa OT OOCTOSITEICTBOTO, Y€ B AakKajeMHyYHaTa
JTUTEpaTypa HE € aHalM3MpaH MpOIechT, 4Ype3 KOWTO
cbleOHaTa TpakTHKa B M3paen mpeBpblla MpaBOTO Ha
MBbJIYaHUE 110 BpEME Ha HOHHHeﬁCKH pasnuTu B
KOHCTHUTYIIMOHHO  TpaBo. Makap Ja  ChIIECTBYBAT
H3CJICABaHNA, MOCBETCHUW Ha KOHCTUTYLIMOHAJIM3UPAHETO Ha
IPYyTH TIpaBa, MPaBOTO Ha MBJIMAHHE HE € OmIo OO0EKT Ha
CaMOCTOSATEITHO M3CIEBAHE.

B xonma Ha pa3paboTBaHETO Ha JUCEPTAI[HOHHUS TPY]
ca aHAIM3WpaHH CBHIACOHU pElIeHHs, YacT OT KOUTO ca
MIpeaMeT Ha HaydHO M3CIIeZBaHe 32 IbPBU BT, B ChUETaHHE C
HHTEpHpeTanus Ha  QUIOCOPCKO-TIOMUTHISCKH  HICH.
HampaBennrte m3Bomm mpearaT 3a TbPBH BT B HaydyHaTa
nmutepaTypa (unocoCKo-OJUTHYECKH aHalli3 Ha ChIeOHU
pelieHusT W TpaBHU TEKCTOBE (Ch3OaJIEHH OT CBIANH U
YHUBEPCUTETCKH TPENOAaBaTENH IO MPaBO) OTHOCHO MPaBOTO
Ha MbIYaHUEe MNOpU NONULEHcKu pasnutd. Jlo MomeHTa
chleOHaTa MPaKTUKA U MPAaBHUTE HHTEPIIPETAIINN HE ca Omin
pasriiexnaHy BbB (PHIIOCO(CKA MePCIIEKTHBA.

OcBeH TOBa HACTOAIIOTO W3CIEABAaHE WHTErpUpa
¢unocodpckn u mpaBHM wugen. Jlo ™MomeHTa He €
OCBIIECTBABAHO TIOJOOEH OMHUT, IpPH KOWUTO ChAeOHATA
npakTuka B M3paen, goBena 10 mpeBphIIaHeTo Ha IpaBaTta Ha



YOBeKa B KOHCTUTYLIMOHHM IIpaBa, [a C€ aHaju3upa B
cucreMaTnieH QUIoCOPCKN KOHTEKCT.

W3cnenBaHeTo LeinM Ja IMOKaXe, Y€ pEIIeHHATa Ha
W3paciCKUTE ChIMM Ca B CHOTBETCTBHE C (uiocodckure
TEOpUH B 00JIaCTTa HAa MPABOTO U MoJUTHYecKaTa (unocodus.
ToBa cbOTBEeTCTBHE MOXKE Ja TIIOCIY)XH Karo Hay4Ha
000CHOBKa Ha Te3aTa, ue (MIOCODCKUTE TEOPUH MOTaT Ja
ObIaT METOJONIOTHYECKA M ChIBPIKATEITHO ChOTHECEHH KbM
aHaJIN3a Ha chJeOHaTa pakTruka B M3paen.

O0exT M MpeaMeT Ha U3CJIeIBAHETO

Ob6ekr w©Ha wu3cnenBanero: IlpaBHaTa paMka u
MpakTUKaTa 1O 3alliTa Ha MpaBaTa Ha 4yoBeka B I3paedn,
KaKTO M TSIXHATa TEOPETHUYHA OCHOBA.

Ilpenmer Ha wuscneaBanero: IIporiechT, ype3 KOUTO
paBOTO  HAa  MBJIYaHHE  Cce  yTBBpXKAaBa  KaTo
,»KOHCTUTYIIMOHHO IpaBo‘‘ B M3paen.

IMen v 3agaun HA U3CJIEABAHETO

IesaTa Ha U3CIENBAaHETO € A C€ MPOCIEAN MPOLECHT,
ype3 KoWTo chaunuinara B M3paen upe3 cBosiTa MpakTHKa
TpaHchOpPMUpPAT €IHO 3aKOHOBO MpPaBO B KOHCTHTYLIMOHHO
MIPaBo, KAKTO U Ja CE MOKa)Ke I10 KAaKbB HAYMH TE3U ChACOHU
pelieHns MPEACTaBIABAaT MPAKTHUECKO INPOSABICHHE Ha
JUCKypca 3a IIpaBaTa Ha YOBEKa, pa3BUJ ce mpe3 XX BeK, U Ha
¢unocodckute TEOPUH, KOUTO CTOSIT B HETOBATA OCHOBA.

3a J1a MOCTUTHE Ta3M LieN, aBTOPHT CIIENBA Ja U3IIBIHA
CIICIHUTE 3aJa4M.

IIpBO, ma ce W3sICHM Kak TNPOTHYa  T.Hap.
»KOHCTUTYLIMOHHA PEBOJIIOLMS, BKJIIOYBAILA pEIIABAIIUSA
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MOMEHT Ha TpPUEMaHEeTO Ha JIBa OCHOBHU 3aKOHA, KOUTO
3aKpenBaT MpaBaTa Ha 4oBeka B I3paen, kakto u ga ce
aHamu3Mpa HAYUHBT, MO KOUTO HM3PACICKUTE CHAWIHINA, C
aKUEHT BBPXYy BBpXOBHHS CBI, ce MO30BaBaT Ha JBaTa
OCHOBHH 3aKOHA W upe3 ChAeOCH aKTUBU3BM TPaHCHOPMHPAT
IpaBoOTO HA MBJIYaHHUEC B KOHCTUTYILIMOHHO ITIPaBo.

Bropo, Te3n chaeOHM pelleHHs Oa ce aHalM3upar C
OrJIe/l Ha HSKOJIKO MOJKATErOPHH, 2 UMEHHO: MIPAaBOTO CpPEILy
CaMOMHKpUMHHHUpaHe B  M3paen; 3ambiDkeHHETO  Ha
r3paelicKaTa MoK 2 YBEJIOMSIBA 3all0I03PSIHOTO JIULIE 32
MIPaBOTO MY J1a MBJIYHM CchrilacHO OCHOBHMS 3aKOH: YOBEHIKO
JIOCTOMHCTBO M CBO0OOJa; TailiHaTa U MBIYaHUETO OTHOCHO
pa3KpUBaHETO HA JIOKyMEHTH cbhrilacHo OCHOBHHS 3aKOH:
YoBemko AOCTOMHCTBO W CBOOOIA; HEMOIYCTUMOCTTa Ha
JIOKa3aTeNcTBa, chOpaHu B HapylneHne Ha OCHOBHUSI 3aKOH:
YoBemko JOCTOWHCTBO U cBOOOA.

Tperata 3amava e pga ce aHanu3Wpa ChaeOHATa
MpakTHKa Ha W3PAEICKUTE CHAWININA C Iel Ja ce Jaje
OTI'OBOp Ha BBIIPOCA JANM CHIIECTBYBA CHOTBETCTBHUE MEXIY
TE3W pEeIIeHUS W TEOPETUYHH KOHIIETIUH KAaTO CIEIHUTE:
mpaBaTa Ha TpPaXJaHUTE B IEMOKpPAIHATA, €CTECTBEHUTE
(ocHOBHM) TpaBa, YHUBEPCATHOCTTA HAa OCHOBHHUTE IIpaBa,
BceoOmiata mexmapamusi 3a TpaBata Ha YOBeKa U
WHIUBUIYAITHUTE IIpaBa U CBOOOIH, IIPU3HATH OT Hesl.

Hakpas, HO Ha TMOCIEHO MSCTO, aBTOPHT CH IMOCTaBS
3ajayata JAa  peKoHCTpynpa  (GHIOCOPCKUTE  TEOpHH,
TTOJIOXKMIJTH OCHOBUTE Ha JMCKypca 3a IpaBaTa Ha YOBeKa IMpe3
XX BeK, KOETO MPaBH BE3MOKHO TIOCIIEIBAIIIOTO N3pa00OTBaHe
u patuduimpane Ha BceoOmara aeknapanus 3a mpaBaTa Ha
YOBEK.
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HM3ciaenoBarTeiicka XHIIOTE3a

Crnen mnpueMaHeTo Ha JBaTa OCHOBHH 3aKOHa OT
u3paenckus mnapiaament mnpe3 1992 r. (OcCHOBHHUS 3aKOH:
YoBemmko AOCTOMHCTBO M cBoOoma W (OCHOBHHS 3aKOH:
CBo0Ooza Ha npodecusta) BrpxoBHUAT chi Ha M3paern, kKakTo
U JPYTH U3PACICKH CHIWININA, C BUCOKA CTEIEH Ha MpaBHA
aprymMeHTanusas W HUHTEPINPETAaTUBHA MMPEHU3HOCT, YCHIABAT
ype3 CBOATa ChlAcOHA TpakTUKa Ja  (GOpMYJIHpaT
KOHCTUTYIIMOHHO TPaBO, KOETO 3alllhTaBa Pa3IddIHU
KaTeropuu juua B M3paes npu NOIULENCKU Pa3IuTH.

B TO3m cMuCHI M3CIIeABAaHETO U3X0XKa OT XUIIOTE3aTa,
ye OCHOBHHSAT 3aKOH: YOBEIIKO JOCTOWHCTBO M CBOOOMIA
usaura 1nmpaBoTo Ha MBJIYaHHUE 10 KOHCTUTYHMOHHO PaBHUIIC
B PaMKHUTE Ha U3PAEICKOTO MPaBo.

MeToaoaorusa

N3cnenBaHero € KadyecTBEHO IO CBOS Xapakrtep. B
HErOBUTE paMKH C€ aHaJIM3UpaT CbACOHM pELIeHUs Ha
H3paeCKUTE ChANJIMILA, CTAHOBHILA U aHAJIU3U HA U3PACICKU
[IPaBHU CHELUAINCTH, KAKTO M MOTHBH, AapryMEHTH H
JIOKa3aTeJCTBEH MaTepuad, KOHTO MOTBBPKAABAT
BaJIMJHOCTTA HA M3CJIEI0BATENICKATA XUIIOTE3a.

Hapen c ToBa wM3cienBaHeTo BKIIOYBA 3aIbJI00YCH
HCTOPUYECKH aHaIN3 M OOMmHUPHO (PrUmocodCKO-TTOTUTHIECKO
W3CIIeABaHEe, OCHOBAHO HAa CUCTEMATHYHO ChOMpaHe Ha JaHHHU.
Ananuzupanun ca (uiIocoCKU ChUYMHEHHS, H3BBPIICH €
00CTOEH  HMCTOPMYECKM Tperjael M ca  W3CIeABaHU
MEKIYHApPOOHH AOTOBOPU M MpPaBHH aKTOBE OT pa3IMyHH
W3TOYHMLIM, BKIIOUUTEIHO KHUTH, HAYYHW CTATHH WM NPaBHU
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JOKYMEHTH, TIOJOKUJIM OCHOBUTE HAa CHBPEMEHHOTO
MEXIYHAPOTHO TPABO.

Orpanuyenust

3a ma oOocHOBa M3CieqOBaTElICKaTa CH XHIIOTe3a, Ce
M030BaBaM Ha pasiM4yHH ChJAeOHM pemieHus. [lo oOekTUBHU
npuyuHU (BKI. (bakTa, 4ye jKMBes Ha TOIISIMO Pa3CTOSHUE OT
W3zpaein) HE ¢bM MOT'BII Jla TIPOBE/la M M3I0JI3BaM B paboTara
CH JIMYHU HUHTEPBIOTA ChC ChIAWH, KOHUTO Ca PpasrIeKIaNu
ornpenenenu aena. 1o chinata npuyrHa HE CbM UHTEPBIOUPAI
aJBOKaTH W TOACHIMMM, YYacTBAIM B pa3jIMUHUTE Jela.
CrienoBaTeTHO M3CIICABAHETO MU Cce 0a3upa Ha KadeCTBEHHS
METO/]] Ha TEKCTOBU aHaM3 0€3 MHTEPBIOTA.

OuakBaHM pe3yaTaTu

OgakBaHeTo MH € Ja ChyMes Jna OOOCHOBa
n3CciIenoBaTeNcKaTa XUIoTe3a, Y€ U3PAeNCKUTe ChAWIIMILA Ca
yCIleny [1a yCTaHOBSIT IPaBOTO HA MBJIYaHUE IPU ChIACOHU
pasciieiBaHus KaTO KOHCTUTYLMOHHO INpaBo B M3paen. Hdpyr
OYaKBaH pe3yiaTaT € Ja Oble yCHEIIHO AEMOHCTPUPAHO Kak
pelIeHrATa HA M3PACNCKUTE CBHAWIMIIA [0 TeMaTa ce
ChIJIacyBaT C pa3iuyHu (UIOCO(CKA TEOpUU M KaK HICHUTE,
W3pa3eHU B TE3H PELICHUs], Ce ChIIacyBaT C UAEH, 3aJerHaIN
B onpenenenn pumocodcku Teopun.

B. UCTOPUYECKHN YBO/]|

HaCTOSIH_IOTO n3CJICABaHC € ITOCBECTCHO Ha OCHOBHUTC
nmpaBa Ha BCJAKO JMNOE B XOJa Ha pPa3CiIcABaHC HIIN
HaKa3aTCJIHO IMPOU3BOACTBO, BOACHO Cpflly HEro oT
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JbpKaBaTa B KAYECTBOTO MY Ha 3aIlOJIO3PSHO WJIK OOBHHSIEMO
nuie. AHaJIM3UpaHU ca MpaBaTa Ha JHUIETO, CPEIly KOeTOo ce
BOJM HAKa3aTEIHO MPOU3BOJICTBO, U MO-CHEIIUATHO HETOBOTO
MpaBo B PaMKHUTE HAa TOBA MPOU3BOACTBO 1A 3alla3yd MbIYaHHE
U J1a HE Ce CAMOMHKPUMHUHUPA.

IIpu cwr3maBanero Ha [IppkaBata M3paen npes 1948 r.
YITPAOPTOIOKCATTHATA eBpericka 00IIHOCT ce
MPOTHUBOIIOCTAaBA Ha I/I3pa6OTBaHeTO Ha KOHCTUTYHHA, KOATO
Jla 3aKpery MpaBa Ha YOBEKa, MPOTUBOpPEYAIN HAa HOPMUTE Ha
€BpPENCKOTO pENMTrio3HO MpaBo. B pesyarar Ha TOBa €
TIOCTUTHAT KOMITIPOMHC MEKIY HU3PACICKOTO MPABUTEICTBO U
OpTOJOKCaiHATa OOIIHOCT, M3BECTEH KaTo ,,CTaTyKBOTO.
ChriacHO TO3HW KOMIIPOMHC TIPE3 CIIEBAIIUTE TOIUHHU
HbpxaBara M3paen crnenBa Ja mnpueMa KOHCTUTYLIMOHHU
3aKOHHM, HapeueHH ,,OCHOBHHM 3aKOHH, B paMKHUTE Ha
MIPETOBOPH W TApJIAMEHTAPEH [HAJOr C TOJUTHYECKHUTE
MapTAX Ha yATPAOPTOAOKCaIHATa OOIIHOCT, KaTO €lBa CIIe
IIOCTUTaHe Ha ITbJeH KOHCeHCyc Bcnuku OCHOBHHM 3aKOHH Ja
ObaaT 0OeqHEHN B KOHCTUTYIIHS.

Ho 1992 r. B U3paen He ca npuern OCHOBHHU 3aKOHH,
KOWTO M3pHYHO Na neuHupar mnpasara Ha doBeka. I1pe3 1992
r. obade ca MpUETH J[Ba OCHOBOMONArany akta — OCHOBHUSAT
3akoH: YoOBemKo IOCTOMHCTBO M cBoOoma u OCHOBHUSAT
3akoH: CBoOOma Ha mpodecusta. Tesn nBa OCHOBHH 3aKOHA
MpUIaBaT KOHCTUTYIIMOHHA BAJMIAHOCT Ha WJEATa 3a IpaBaTa
Ha 4YoBeka B M3paen u B HayyHara JMTepaTypa ca
o003HaUaBaHW KaTo ,,KOHCTUTYIIMOHHA peBomonus . Te
MIPEIOCTABAT Ha W3PAENICKUTE CHAWIUIIA BH3MOKHOCTTA Ja
IpaBoOpa3AaBaT B ChOTBETCTBHE C KOHIIECHIIUATA 32 TpaBaTa Ha
YOBeKa, BKIIOYHTEIHO W [0 OTHOIIEHWE Ha IMPaBOTO Ha
MBJTYaHUE.
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CwriacHo cBosiTa mpaBHa cuctema M3paen e nubepanna
JEMOKpAIUs M KaTo TaKaBa MpueMa, 4e BCSKO JIMIIE Ce MOJI3Ba
C Mpe3yMInuATa 3a HEBMHHOCT OO AOKa3BaHEC HAa MPOTHUBHOTO.
ToBa doBemko mnpaBo obaue g0 1992 r. He e OO
HOPMATHUBHO 3aKPENEHO B H3PAEICKOTO 3aKOHOJATENCTBO.
Ensa c¢ mnpuemanero Ha OcHOBHUS 3akoH: YoBemko
JOCTOMHCTBO M CBOOOJA  M3paeiCKUTE  ChIWIHIIA
YTBBPXKAaBaT MPABOTO HA MBIYaHHE B ChJeOHATA TPAKTHKA,
Karo TO ONpeAenaT KaTo HEepa3puBHO CBBP3aHO ChC
CBIIECTBYBAHETO Ha BCSKO JIMIIE KATO CBOOOJICH M aBTOHOMEH
cyOeKT, mpuTeKaBall CBOOOHA BOJISI ¥ cBOOOaeH n30op. Ilo
TO3M HAYWH HA MPABOTO HA MBIYAHHWE W Ha 3aIIUTaTa CPEUly
CaMOMHKPUMUHHUPaHE ce npugaBa Mo-ToJsMa
KOHCTHUTYIIOHHA TEXECT.

[Ipe3 romuuuTe cnen npuemaHero Ha OCHOBHHUTE
3ak0HM OT 1992 1. ce OocChImecTBSIBa KOHCTUTYIIMOHHATA
PEBOMIONMS, KaTO Ype3 TAX C€ yCTAHOBSIBA, Y€ BCSIKO JIMIIC
¥Ma MpaBo Ha JOCTOMHCTBO M Ha 3aYMTaHE Ha HETOBHSI )KHUBOT
W TelecHa HEeMmpUKOCHOBEHOCT. OTTyK TpoOu3TH4Ya |
M3IUTAaHETO Ha KOHCTHTYIIMOHHUTE TIpaBa, BKIIOYUTEIHO
MMpaBOTO Ha MBJIYaHWE MW TMPaBOTO Ja HE ce
CAMOWHKPUMHUHHpANI, /O HOPMATHBHO  paBHUIIE C
KOHCTUTYIIIOHEH CTaTyT, KaTO OTpaHUYEHHATa BBPXY TE3U
mpaBa Morat Ja ObJaT HajaraHu eIUHCTBEHO NPH YCIIOBHSATA,
npensuaean B OCHOBHUTE 3aKOHH. B TO3M cMHCHI MOXe 1a
ce TBBpaM, 4e OCHOBHHTE 3aKOHW OKa3BaT 3HAYUTEITHO
BIIMSHUE BBPXY (YHKIMOHMPAHETO Ha IsUlaTa CHCTEMa Ha
HaKa3aTeTHOTO TWPAaBOCHIUE, KaTo [ONPHHACAT 3a TO-
OalaHCHpPaHO CHOTHOIIEHHWE MEXKIY [bpKaBHaTa BIACT H
VHIUBHU/IA, W3JIOKEH Ha PHCK OT HaMeca OT CTpaHa Ha
IbP)KaBHUTE OpPTaHH.
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B crotBerctBue ¢ OCHOBHHMTE 3aKOHH U ChAcOHATa
HpaKTI/IKa, 3alTaBainia KOHCTI/ITY]_[I/IOHHI/ITC npaBa Ha
3aI0JIO3PCHUTE, PA3CICABAIIUTE OpraHd ca IIBXKHA Ja
YBEIOMST JTUIETO 3a MPABOTO MYy Jia 3ama3u MBJIYaHUC U J1a ce
MoJI3Ba OT 3alUTa Cpelly CaMOMHKPUMHUHHUpPAHE, KAKTO U
SICHO Jla My Pa3siCHST, Y€ BCHUYKO, KOETO Kayke, MOXe Jia ObJie
M3MOJ3BAaHO CpEIly HEro Karo JOKa3aTelICTBO B Obaemin
MIPOU3BOJICTBA.

CT:.I‘II&CHO KOHCTI/IT}’HI/IOHHI/ITC HpaBa, 3allIUTCHNU OT
OcHoBaHus 3akoH: YOBEmMIKO JOCTOMHCTBO M C€BOOOIA, H
rocjeaBajaTa chAeOHa MpaKTHKa, caMOIIpU3HAHUE,
HampaBeHO  0e3  MpenBapUTEeIHO  YBEIOMSBaHE  Ha
3aMOI03PSTHOTO JIMIIE 3a MPABOTO MY Ja 3ama3d MbBIYaHue,
ToHacTosAImEeM B M3paen ce cumra 3a mpu3HaHUE, JaJCHO HE
o cBOOOJHA BOJISA W IMOA NpHHYZAA. T03M KOHCTUTYIHOHEH
MPUHITATT WMa peIIaBalio 3HAaueHHE IpH IpeleHKaTa 3a
HEJOIMYCTUMOCT Ha JO0Ka3aTeNICTBAa, ThH KaTO JIMIICaTa Ha
TaKoBa MpPENyNpeXxJAeHne CHMBOIM3WpA COLMAJHATA IIeHa,
KOSITO M3PAEIICKOTO OOIIEeCTBO € TOTOBO Ja IUIATH, 3a Ja
CHhXpaHH 3alUTeHaTa KOHCTUTYIIMOHHA IIEHHOCT.

BbB BpB3Kka C KOHCTHTYIHMOHHOTO 3aKpenBaHE Ha
paBoTO Ha MbirdaHue oT OCHOBHUTE 3aKOHH CIE[Ba, Ue
MIPUHIAITHT Ha KOH(QUICHIIMATHOCT MOXE Ja Ce TMpriiara He
CcaMO MO OTHOIICHHWE Ha CIIOBECHUTE W3SBJICHHUSA, HO M IIO
OTHOIIICHWE HAa MBIYaHUETO OTHOCHO JIMYHH BEIIU U
JOKYMEHTH Ha JIMIETO, UMAI0 NPaBO Ha Hepa3KpHBaHE, T.e.
MBJIYaHUE TPH TPEJOCTaBSIHETO Ha JIOKYMEHTH. BaxHOo e
obade ja ce OTOENeXH, Y€ ChIIIACHO 3aKOHOBO YCTaHOBEHOTO
3aIbJDKEHHE ChHIIECTBYBAa pa3TpaHUUCHHE MEKIY JHIHU
JMOKYMEHTH, 32 KOUTO C€ Tpuiara KOH(PpHIESHIMAIHOCT, U
MyOMYHU JOKYMEHTH, H3TOTBEHU OT JIUIIETO.
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3a myONMYHUTE  JTOKYMEHTH  3alMTara  Cperry
CaMOMHKPUMHUHHUPAHE HE CE Mpujara, Thil KaTo JUIIETO, KOETO
' € CbCTaBUJIO, € JJIBXXHO Aa I' NPEACTaBU IIPU IMOMCKBAHE U
mmopaad TOBAa HE MOXE Ja C€ MO30BE Ha 3alluTa Cperry
TSAXHOTO U3M0JI3BaHe. KaTto qokyMeHTH ¢ yOIMueH XapakTep,
H3I0JI3BaHU OT Obp’KaBHU OpraHv, T€ HC Morat aa 6’LI[aT
YKpUBaHU oT CIIY)KUTCIIUTC Ha AJIMUHUCTpaluATa C
apryMeHTa, 9e MoraT Jia JIOBeIaT 10 CAMOMHKPUMUHUpPAHE Ha
JIMIIETO, KOETO TH € Ch3aJI0.

To3u mnpaBeH NPUHLMII MPEJCTaBIsIBA OUIE €IUH
mpuMep 3a ToBa, 4e ¢ mpueMaHero Ha OCHOBHUTE 3aKOHHU
CTaTyThT W TEXECTTa Ha TMpaBaTa Ha 3aMON03PEHUTE U
OOBHHSIEMHUTE Ca HU3JIUTHATU A0 paBHUIIC HA KOHCTUTYIIMOHHU
HOPMH, KOHTO OKa3BaT CBIIECTBEHO BB3ACHCTBHE BBPXY
HakazaTelIHOTO mpaBo B M3paen. B chbBpeMEHHHUS KOHTEKCT
MOJKE Jla ce MpreMe pa30upaHeTo, e MPaBOTO HAa MBIIYaHHE U
3amuTaTa cpery CaMOWHKPUMHUHHUpPAHE YCHENTHO
OrpaHHYaBaT BHCOKATa CTEIIEH HA HaMmeca Ha bPKABHHUTE W
MIpaBOIPHUIIATAINTE OpraHu B cdepaTa Ha JHUYHUS KHUBOT,
KosiTo e 3amuTeHa oT OcHOBHuA 3akoH: YoBemko
JOCTOWHCTBO U CBOOOIA.
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['JIABA 1
OCHOBHUSIT 3AKOH 3A YOBEIIIKOTO
JJOCTOMHCTBO U CBOBOJIA
1 ,,KOHCTUTYLIMOHHATA PEBOJIIOLIMSI“ B U3PAEJI

H’praTa rjiaBa Ha JUCEPTAIMOHHUA TPYJ € IMOCBECTCHA
Ha OcHOBHHUSA 3aKOH: YOBEIIKO JOCTOWHCTBO U CBOOOAA M Ha
,»KOHCTUTYLIMOHHaTa peBomouus B M3paen. B Hes ce
pasTaeKIaT:

Hp](ll{lll/ll'l'bT HA KOHCTUTYIIMOHHOTO IIPpaBo

KoncTHTYnIOHHOTO TpaBo € I OT IPaBOTO, KOMTO ce
3aHMMaBa C OCHOBHHUTE 3aKOHH, YPEXJAIH MPAaBOMOIINATA 1
BJIACTTa HAa  pPa3JMYHA  OpraHd, KakKT0 U  CBC
3aKOHOJATENICTBOTO W TPHJIATAHETO HAa APYTHd 3aKOHU OT
MPaBUTENCTBOTO. TO ompeiesnsi OCHOBHUTE 3aKOHM M oOWYau
Ha Ja/ieHa IppkaBa. He Bcsika apprkaBa mMa KOHCTHUTYIUS, HO
BCAKa JbpXKaBa MMa IbP)KaBHH 3aKOHH, KOUTO MOTaT Ja ce
CHCTOST OT PA3INYHU BHUJOBE JIOTOBOPEHH 3aIBJDKEHHS, KAaTO
HampuMmep oOWYaifHO TpPaBO, MOpPATHH HOPMH U THCAHH
3aKOHU, KaKTO U OIIPE/eIeHN HAYMHH 32 TSXHOTO THJIKYBaHE.

Jopu B cTpanu ¢ opuniraiHa KOHCTUTYLUS HApe] C Hes
MOXKE€ Ja WMa 3aKOHH, KOHTO Ja ca dacT oT
KOHCTHTYIIHOHHOTO TIpaBo. KOHCTUTYIIMOHHOTO MPaBO MOXKE
na ObJie U CHCTeMa 3a THIKYBaHE, PHKOBOJIEHA OT WCTOPWS,
oOMYal ¥  HEMHCAaHW  KOHCTUTYIIMOHHW  KOHBEHIIHH.
Hampumep, mucanata Koncrutymust Ha ChenMHEHHWTE MIATH
MOXKE J]a C€ CpaBHH C OPUTAHCKOTO KOHCTUTYIIMOHHO TPaBo,
KOETO MNPOM3NIH3a OT pa3iINYHU H3TOUYHHUIHU, BKIFOUUTEITHO
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Marna Xapra, 00MUalHOTO MpaBO W APYrH W3TOYHHULHU. B
HSKOU CTpaHH, Kato I'epmanus u M3paen, KOHCTUTyLHATA €
M3BECTHA KaTO OCHOBEH 3aKOH (HJIA 3aKOHH).

KoHCTUTYIMOHHOTO MpaBO MOXKE Ja ce pas3riexa KaTo
3aKOHH ,,3a TOBa Kak Ja ce 3akoHomarencTsa®“. Karto 1sio,
KOHCTUTYIIMMTE MOraT Aa ObJaT oT (elepaTUBEH THI, MPH
KOHTO CBIIECTBYBAT HIKOJIKO HHBAa HA YIpPABIEHHE 3a€IHO C
pa3iuyHd 00JacTH Ha IOPUCIUKIMS 1O OTHOIICHHWE Ha
3aKOHOJIATENICTBOTO, IIpUJIaraHeTo M HajaraHero. [Ipumep 3a
TakaBa KOHCTUTYIMS € Ta3u Ha CheIrHEHUTEe IIaTH.
KoncturynronHoTO npaBo Moxe Aa ObAe U OT YHUTAPEH THII,
P KOWTO BCHYKM TIPaBOMOIIMSA Ha yIpaBlIeHHE ca
CHCPENOTOYEHN B €OUH M3MBIHUTEICH W 3aKOHOAATENEH
oprad. IIpu yHuTapHuTE IbpKaBU OOMKHOBEHO CBILO HMa
NPEXBBPISHE HAa IPaBOMOIIMA KbM  MECTHUTE  HIH
OOILMHCKUTE BJIACTH, HO LIEHTPAJIHOTO IIPABUTEICTBO MOXKE
Jla CH BBE3BBPHE BIIACTTA I10 BCAKO BpEME.

OCHOBEH 3aKO0H: YOBEUIKO JOCTOMHCTBO H cB000O1a

ToBa e OCHOBEH 3aKOH, YMATO L€ € Ja 3alluTaBa
OCHOBHHUTE MpaBa Ha 4doBeka B [IppkaBata Mspaen. Kakrto
SICHO JIMYW OT HAaUMEHOBAaHUETO My, 3aKOHBT YTBBbp)KIaBa
YOBEIIKOTO JIOCTOMHCTBO M CBOOOJa KaTo (hyHIAaMEHTaITHH
LEHHOCTH, OT KOWUTO TMPOM3THYAT IpaBaTa Ha 4YOBEKa,
3alUTEHH B HETO, IOpaJu KOETO TOH ce cMsTa 3a ,,KHUra Ha
IpaBaTa Ha 4YoBeKa™ Ha M3paenckoTo npaBo. B OcHoBHUSA
3aKOH HE c€ ChABPXKAT 3aKperneHu kinay3u, a KxecerpT
(ITapnamenTsT Ha M3paen) Moxe 1a TO U3MEHSI ¢ OOMKHOBEHO
MHO3MHCTBO. 3aKOHBT € IpHeT B Kpas Ha MaHIaTa Ha
[Bananecerust Kuecer — na 17 mapt 1992 r.
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ChIVIaCHO CTAHOBUIIECTO HA HIKOW IOPHCTH M Ha
MHO3MHAa CBhIAMA OT BBPXOBHHUS CBJl, HA4YeJIO C HETOBHS
npencenaten Aapon bapak, mpuemanero Ha To3u OCHOBEH
3aKkoH, 3aemHo c apyrus — OcHoBeH 3akoH: CBoOoma Ha
npodecusiTa, MocTaBsi HAYaJIOTO Ha T.HAp. KOHCTUTYIIMOHHA
peBomonusA. ApryMeHThT €, ye KHeceThT € mpeocTaBmil Ha
Te3u 1Ba OCHOBHUM 3aKOHA Ha/I3aKOHOBA CHJIA, Bh3 OCHOBA Ha
KOSITO ChIBT MNPUAOOMBA TIpPaBOMOIIME Ja OOsBsIBa 3a
HUIO)KHM ~3aKOHM, KOMTO HM mnporuBopeuar. Cropen
NOMIPHKHHUIIUTE Ha Ta3d IMO3MIMI C [PUEMAHETO Ha
OCHOBHUTE 3aKOHU HACTHIIBA CHIECTBEHA ITPOMSIHA B CTATyTa
Ha TpaBata Ha 4oBeka B M3paen. To3um mnoaxon Hamupa
OTpaXk€HUE B IPAKTUKaTa Ha BBPXOBHUS CbJA, KOUTO Ipe3
TOAVWHUTE € OTMEHWJI OKOJOo 22 3aKOHOJATENTHU aKTa,
npotuBopedanty Ha OCHOBHUTE 3aKOHU. JIpyTH I0pHCTH, Cpex
KOMTO M OMBIIMAT IpeacenaTel Ha BbpxoBHUsS ¢ba Moilie
Jlannay, ce MPOTHUBOIIOCTABST HA TOBA pa3dUpaHe.

IIpaBara, 3amuTeHd 0T OCHOBHUS 3aKOH: Y0BEUIKO
JOCTOMHCTBO M CB0002a

Comunata Ha OCHOBHHS 3aKOH CE€ ChCTOM B ITpaBaTa,
KOUTO TOM 3ammraBa. KakTo ciiemBa OT  HETOBOTO
HauMEHOBaHWE, BCHYKA TE€3W TpaBa NPOU3THYAT OT
YOBEMIKOTO JOCTOWHCTBO U CBOOO/;aTa, TBIKYBaHU B
CBeTNIMHATa Ha pa3dupaHero, ue JIppxkaBata WM3paem e
eBpelicka W JIeMOKpaTH4YHa JbpkaBa. Te ca permaMeHTHpaHu
B HSKOJIKO YJI€Ha:

Uren 2: He ce gomycka MmoceraTeicTBo BbPXY JKHUBOTA,
TelleCHATa HENMPUKOCHOBEHOCT WM 4YecTTa Ha IUIETO,
HE3aBHCHMO OT TOBa KOE € TO.
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Unen 3: He ce pgomycka IOCEraTtencrBo BBPXY
COOCTBEHOCTTA Ha JIMIIETO.

Unen 4: Besko nuiie uMa mpaBo Ha 3allUTa Ha CBOS
YKUBOT, TeJIECHA HEMPHUKOCHOBEHOCT U JIOCTOMHCTBO.

Unen 5: He ce pomnycka OTHEMaHe WIA OrpaHUYaBaHE
Ha cBoOOJaTa Ha JMIETO Ype3 JHUIIaBaHE OT CBOOOJA,
3aabPiKaHC, CKCTPpAAULIUA UJIU 11O KaKbBTO U J1a € APYT' HAYWH.

Unen 6:

a) Bcsko nume wma mpaBo CBOOOMHO Ja HaIycKa
H3zpaern.

0) Bcekn m3paencku TpaKIaHWH, KOWTO ce HaMHpa B
qyxOrHa, IMa MpaBo Jaa Bie3e B M3paen.

Uinen 7:

a) Bcsako nune umma mpaBo Ha JIMYEH JKUBOT H
HENPUKOCHOBEHOCT B CBOSI KUBOT.

6) Hwuxoii He MOXe Ja HaBIM3a B JHMYHOTO
IIPOCTPAHCTBO Ha JHLETO 0€3 HErOBOTO ChIVIACHE.

B) He ce momycka m3BbpmIBaHe Ha OOWCK B JIMYHOTO
IIPOCTPAHCTBO HA JHMLETO, 110 TSUIOTO MY, B TSUIOTO MY WJIM Ha
HEroBH BEIIH.

r) He ce pmomycka HapymaBaHe Ha TaiHaTa Ha
KOPECIIOHICHLINUATA, PA3TOBOPUTE U TOKYMEHTHUTE Ha JIMLIETO.

Unen 9 or OCHOBHUS 3aKOH MpeIBHXKIA CIIEHUaIHA
YroBOpKa  OTHOCHO  CIyxutenute Ha  M3paenckute
OTOpaHUTENHU cwiH, M3paenckara cioyx0a 3a CHUTYpHOCT W
nonuuuaTa. ChrilacHO Tasu pasnopenda orpaHMYaBaHETO Ha
[paBaTta Ha JIMIaTa, CIYXXELIU B TE3U CTPYKTYPH, HE MOXKE /1a
HAAXBbpJIA HEOOXOAMMOTO C OrJied Ha Xapakrepa u
CBLIHOCTTA Ha CiyXx0aTa.

Bce mak mpaBu BredaTiIeHHE OTCHCTBHETO Ha peauIa
CBLIECTBEHM IpaBa Ha YOBEKa, KaTO IPAaBOTO HA PaBEHCTBO,
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cBoOOaTa Ha M3passBaHe, CBOOOJA Ha BEpOM3IOBENAHMUE,
MpaBoO Ha MPOTECT, MPABO Ha cApykKaBaHe U Ip. Makap Te3n
mpaBa M cBOOOJM Ja ca TPENOCTaBEHH Ha JKUTEIUTE Ha
Uzpaen BB3 ocHOBa Ha OOMM TIpaBHH HPUHIIUIH,
CBLIECTBYBAJIH OIlE OTMPEIN MPHEMaHEeTO Ha 3aKOHA, T€ HE ca
HU3PUYHO 3alIUTCHU OT OCHOBHHS 3aKOH U mopaau ToBa Morat
na OblIaT orpaHWYaBaHW, a JIOPH U OTMEHSHH, 4Ype3
JIEMOKpATHYEH 3aKOHO/IaTelleH MPOoIIec.

Brwrpekn ye ocTaBsSHETO HA Te3W MpaBa U3BbH 00XBaTa
Ha OCHOBHMSI 3aKOH € pe3yiaTaT oOT Ch3HATEIHO
3aKOHO/IATENTHO pEIIeHHe, Cpel IOPUCTHTE, CpPEel  KOUTO
M3ITbKBa QurypaTta Ha AapoH bapak, ChIIIeCTByBa CTaHOBHIIIE,
Y€ TC NpoU3TUYAT OT IMPHUHIMIIA HA YOBCIIKOTO HOCTOﬁHCTBO.
Makap chacOHaTa MpaKTHKa Ha BBPXOBHHS CBI IO TO3H
BBIIPOC /12 HE € HAIIBJIHO ITOCIIEIOBATENHA, B PEANIIA PEIICHUS
ot 1994 r. HacaM HSAKOM IpaBa, KaTo MPaBOTO HA PAaBEHCTBO U
cBobomaTa Ha wu3paszsBaHe, ca OWIM TpPU3HATH KaTo
MIPOM3BOJHMA Ha YOBEIIKOTO JOCTOWHCTBO M CHOTBETHO KaTo
YacT OT 3alIUTEeHUTE KOHCTUTYIIMOHHU IIEHHOCTH.

»KOHCTUTYHHMOHHATA peBosonusa® B U3paen

TepMUHBT ,,KOHCTUTYLIHOHHA PEBOJIOIUSA" c€ OTHacCs
J0 TIpoleca Ha paslIMpsiBaHE HAa ChACOHUS KOHTPONI BBPXY
3akoHuTe Ha KHecera, 3amo4Han C NpUEMaHETO Ha IBa
OcHoBHU 3akoHa mpe3 mMapT 1992 r. Tesu OCHOBHU 3aKOHU
HUMarT 3a LeJ Ja 3alUTaBaT paBaTa Ha YOBEKa U J1a IOCIyXat
KaTo CTHJI0OBE 3a M3rpakJaHe Ha KOHCTUTYLMs 3a M3paen.
OcHoBHUTE MTOJIMTUYECKU MapTHH MOAKPEIST
KOHCTUTYLIMOHHATa PEBOJIIOLMS, @ MHO3UHCTBOTO OT ChHAUUTE
Ha BbpX0BHUSA CBA, pPpKOBOAEH OT 3aBbpIIBAIIMI MaHIATa CU
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npencenaten Meup lllamrap, Tperupar Te3u 3aKOHM KaTo
MIpUTEXKaBaIIU HaJ3aKOHOBA cuiia (momobHO Ha
KOHCTHUTYIIMsI), ONarofjapeHue Ha KOSITO ChIAMIHINATA UMAaT
MPaBOMOIIMETO Jia OOSBSIBAT 332 HUIIOKHHU  3aKOHH,
MpoTUBOpeyany Ha Te3u OCHOBHU 3aKOHHU.

(I)paFMeHTaIII/IH, KOMIIPOMHCH U 3AaKOHOAATECJICTBO

IIpe3 ampun 1989 r., mo Bpeme Ha maHnmata Ha 12-us
Kuecer, /lan Mepunop, MEHHCTEpP Ha MPABOCHAUETO B 23-0TO
MIPaBUTEJICTBO, MpeAsiara Ha MPAaBUTEICTBOTO IMPOEKTO3aKOH
3a HOB OCHOBEH 3aKOH 3a YOBEHIKWTE mpaBa. IIpoekTsT e
000peH OT TPAaBUTEICTBOTO W HM3MPATEH 3a OKOHYATETHO
odopmsHe B Munucrepckara KOMHCHUS 110
3aKOHOMATENCTBOTO. Hapex c¢ apyrm Hemma, MpemioKeHUETO
Ha Mepugop npenBuxia BbpXOBHHUAT Cbl, ChCTaBEH OT
celeM WM TIOBE€YE CHIUH, Ja M3NBIHSABA M (PyHKIUHTE Ha
KOHCTHTYITOHEH CB]I.

CbauiiCcKH aKTHBH3BM

IIpe3 80-te rogmam Ha XX BEK ce pa3BHBa ChIcOHA
TeHJeHLUs BbB BbppxoBHUA cb Ha M3paen na ce nmoHukaBat
W3MCKBAaHMATA 32 JOMYCTUMOCT Ha >kKajOu, KaTO HalpuMep
KpUTEpUsl 3a MPaBOCBAME W JIETMTUMHOCTTa Ha JIHMLATa,
nofaamy xanobu. IlapanenHo ¢ ToBa ChABT pasmuUpsBa
MNPUIOKEHUETO Ha TECTa 32 ,,0CHOBATEIHOCT, IPABOMEPHOCT
(reasonableness test) mpu ompenensHe 3aKOHHOCTTa Ha
aJMUHHUCTPATUBHU perieHus. To3u TecT mo3BoisiBa Ha ChAaa
Jla OTMEHS PEIIeHHS, KOMTO C€ CUMTAT 32 HEOCHOBATEIHH
(HenpaBOMEpPHH), IOPH M J1a ca B3€TH B PaMKHTE Ha 3aKOHOBO
MPEAOCTABEHA BJIACT.
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BbpXoBHMAT  CbA  CJie]  KOHCTHUTYIMOHHATA
peBoTIOIUS

BbpxoBHUAT cbI TpoAgbKkaBa Jga  Oble MOUICH
WHCTPYMEHT 3a (opMupaHe Ha oOpasza Ha Ibp)KaBaTa KaTo
TakaBa, YHHTO TPaXJaHW Ca 3allUTEHH OT Jbp’KaBeH
porn3Boi MHOTO OT HErOBUTE PEIICHUsI OKa3BaT 3HAYUTEITHO
BIIUSTHUE BBPXY ,,AMUIKA* HAa Abp)KaBara.

[Mpumepu 3a TakuBa pemieHusi: BepxoBeH cba 721/94
El Al cpemy Yonatan Danilovich: CeasT mocraHoBsiBa, 4e
paboTogaTenure, NPEAOCTaBIHKA HA CBOHUTE CIYKUTEIH
JNOIBITHUTEIHU TPUIOOUBKA 32 TEXHUTE MAapPTHHOPH, HSAMAT
MpaBo Jia YIOPaXHSIBAT JUCKPUMHHAIMS 110 OTHOIICHHE
MapTHBOPUTE HA CIYXUTEIUTE CH XOMOCEKCYallHH MBIKE.
Hpyr npumep e pernieHuero Ha BbpXOBHHUS CBbJ IO JEIOTO
4541/94 Alice Miller cpemnry MuHHCTBpa Ha OTOpaHaTa:
OTMEHS IMCKPUMHHAIMATA IpU NPUEMAHETO HAa JKEHH BbB
BOCHHU KYPCOBE U KYPCOBE 32 IHJIOTH.
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I'JIABA 2
MNPUHOUIINTE HA KOHCTUTYLUMOHAJIM3MA
N TEOPUATA 3A ECTECTBEHUTE I1PABA,
PA3PABOTEHA OT ITPOCBEIIEHCKUTE MUCJIUTEJIN

B Tasu 1iaBa € WBIIOXKEHAa TEOpeTHYHATa OCHOBA Ha
u3cienBaHero. PasriexngaT ce HAKoM Oa3WCHU TIOHSATHS Ha
CbBpEMCHHATA IIOJIMTHYCCKAa MHCBJ KAaTO MNPUHOUIIMTE Ha
KOHCTUTYIIMOHAJIN3Ma W TEOPHUSATa 3a E€CTECTBEHUTE IIPaBa,
pazpabotena ot mucnuTenute Ha [IpocBemenuero. B Hes ce
00CHXIAT CIIEAHNUTE TEMH:

1. TIpocBeIeHneTo € WHTEIEKTYaIHO JIBWIXKEHUE B
EBponma, nensmo ycTaHOBSIBAaHE Ha MOpaJl U IIO3HAHHUE,
OCHOBAHM Ha PAIllMOHATIHOCT U JOTOLEHTPUIBM.

2. PanuuoHaIM3MBbT KATO OCHOBA 32 KUBOTA: HAKOU
001U YepTu

Mucnutenure Ha IIpocBemennero cyuTat
pPaAIMOHATIHOTO MECIIEHE 32 pEeIIeHne Ha BCHUYKH CBETOBHH
npobiemu. PammonamHocTTa TpsAOBA a2 3aMECTH PEITUTHUATA U
IpYTH HJIEH, 3aBUCUMH OT COLMaJiHAaTa CTPYKTypa, OasupaHa
Ha KiIach (apuCTOKpanmus W MOHapXws), C WCTHHH,
OIIpeNeNeH! OT pa3yMa U 3[paBus pa3yM. B pe3ynraTt Ha ToBa
COIMATTHUTE CTPYKTYpH WIPECcTaBaT Ja C€ OIPENeNsT dUpe3
Bsipata B bor u TpajMIIMOHHWTE PENUTHO3HW W3TOYHHIIM Ha
BIIACT, KaTO 3all0YyBaT Ja C€ W3IOJI3BAT HM3TOYHHIM KaTO
JIEN3bM, €CTECTBEHO IPaBO, eCTeCTBeHa (unocodus, HaydeH
METOJl M JAPYT'HM METOJIOJOTHYECKH ITOAXOAH. TeoKpaluu |
HACJICICTBEHN apHCTOKpAaIlMM IIOCTEIIEHHO C€ 3aMEHAT ¢
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JIEMOKpAIlUU M PeryOJuKU, PHKOBOJICHU OT XOpa, KOUTO Ce
CUHTAT 3a ,,eJIuTa Ha ernoxara Ha [IpocBemienuero™.

3. IlpocBewienuero BbB puaocodusita

EmMmupusmber Ha @paHcuc belikbH M paliOHAIU3MBT
Ha Pene J[lekapT mnonaraT OCHOBUTE Ha MHCHJITAa Ha
IIpocBemennero. Makap onursT Ha JlekapT naa OCHOBE
HayKaTa BbpXy cTaOmiIHa Meradu3nyHa 0a3a Ja ce cMmsTa 3a
HEyCIIelIeH, HETOBUAT METOJ Ha ChbMHEHHETO Ce OKa3Ba I10-
ycIellleH KaTo HauuH Ha ¢utocodceku aHanu3. Toi jpoBexa
CBIIEBPEMEHHO U JI0 TyaJTUCTHYEH BB3TIIEN 3a AyXa U TAIOTO.
CxkenTunu3MsbT Ha [lekapT € yChbBBPIIEHCTBAH B ,,OMUT BBPXY
yoBemkuss pasym Ha Jxon Jlok u ome mnoBeye B
chumHeHusTa Ha JleiBun Xiom B kpast Ha X VIII Bek.

4. Pa30upanero 3a HayKka Tmpe3 enoxara Ha
IIpocBemenuero

Haykara 3aema IIEHTpaqHO MSCTO B MHCIEHETO H
JleiHocTTa Ha npeacTaButenure Ha IIpocBemenuero. MHoro
OT TIX Ca YYEeHH M CBBpP3BaT IPOrpec Ha HayKara C
HEOOXOIMMOCTTa OT OrpaHW4YaBaHE Ha pEIUTHO3HATA H
TpaJAWIMOHHATA BJACT, 33 Jla CE OCUTYpH HEOoOXOauMaTa MM
cBo0oa Ha MHCHITa M H3pas3sBaHeTo. [lo oTHomIeHWe Ha
MeToa Haykarta mpe3 enoxaTa Ha [IpocBemennero 3anara Ha
eMIupH3Ma M Ha pasyMHHs aHauu3 Ha HaOmoneHusra. Ilo
TOBa BpeMe TOJ ,,Hayka* (SCience) ce pa3dupa ChbBKYITHOCTTA
oT (u3MKaTa M IPyruTe €CTECTBEHH HAYyKH, Oe3 Ja ce MpaBu
pasnmeneHue Mexay TAX. To3u BB3IVIEN 3amo4Ba Ja ce
pOMeHs KbM Kpasi Ha reprosa Ha [IpocBerieHnero.
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5. ®wiocopuTe W 3aMUTATA HA TPAKAAHMHA OT
AbpKaBaTa

TeopeTnuHaTa OCHOBa 3a 3alllUTa HAa TPAKIAHUTE OT
IbpXKaBaTa € IOJIOXKEHAa OT aBTOPUTE, KOUTO pa3paboTBaT
TEOpUSATA 32 COLIMAJIHUS JIOTOBOP B PaMKUTE Ha Iuiatdopmara
Ha Jmbepanu3ma. 3ammMTaTa Ha  €CTECTBEHHUTE U
TPaKIAHCKHUTE TMpaBa € MIUPOKO Pa3NpPOCTPaHEHA CPEd TIX U
ce TMpeBphlla B CHUMBOJI Ha OopOaTa cpeury THPAaHUYHH
Brazerend. Te3W IIEHHOCTH TIPEAOCTaBAT OCHOBaTa 3a
CBhCTABSHETO Ha JCKJIapallMATe 3a IpaBaTa Ha YOBEKa W Ha
HaI[MOHAJHHUTE KOHCTUTYIIMH, KOUTO 3aI04BaT Jia Ce MOsSBSIBAT
npe3 X VIII Bek.

B tpakrara ,JleBnatan (1651) Tomac XoOc BBBEXIA
MollepHaTa uaes 3a couuaimHus noroBop. CTO TOOWHHU TO-
kbcHO JKan-Kak Pyco yTBBpKAaBa KOHIENIUsATa 3a
€CTeCTBEHUTE TpaBa, KaTo MOJYepTaBa, Y€ T€ BKIIOYBAT HE
caMO TIpaBOTO Ha JKWUBOT, CBOOOMAa W COOCTBEHOCT, HO H
MIPaBOTO HAa YYacTHE B IMOJUTHYECKHUS TPOIEC W IPaBO Ha
MHEHHE OTHOCHO 3aKOHWTE, VIpaBISABAIlld JKABOTA Ha
nHauBHAnTe. Pyco TBBpaM, Ye ,,BCHUKM XOpa Ce paxkmaT
CBOOOAHM ¥ PaBHM W dYe CBOOOAAa M paBEHCTBO ca
XapaKTepUCTUKA Ha E€CTECTBEHOTO CBhCTOSHHE Ha YOBEKa,
JOCTBITHY 32 BCUYKH, HE3aBHCHMO OT PENTUTHS, Paca U TOJ.

Lentpanna d¢urypa B Teopusara Ha Imbepann3ma e
aHrauickuaT mucaurten JxoH Jlok, U3BecTeH KaTo ,,0aIa Ha
nmubepanmm3ma’. Tol 3amuTaBa uuesTa 3a eCTECTBEHOTO MTPaBO
Ha >KMBOT, CBOOOJa M COOCTBEHOCT HAa BCEKH YOBEK. Te3m
mpaBa TpsiOBa /1a ObJAT rapaHTHPAHU 332 BCUYKU, HE3aBHCUMO
OT TPaXIAHCKUS UM CTaTyC WM COIMAJTHOTO TIOJOXKEHWe, U
He Morat Ja ObaaT HapymaBanu 0e3 ocHoBaHue. Criopen Jlok
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HCTUHCKAaTa CBOOONHA OOIIHOCT € TakaBa, KOSTO ChXpaHsIBa
HpaBOTO Ha BCHYKH Ha TE3HM OCHOBHU YOBCIIKH HpaBa.
HeroBure mONMMTHYECKH TPYAOBE YECTO CIYXXaT Karo
TeOpeTI/I‘IHO OHpaBZ[aHI/Ie 3a IIOJIUTHYCCKHUTEC BbBIIJICAU Ha
OHE3H, KOHUTO C€ CTpeMSIT aa HpCMaXHaT THpaHI/IHTa n
mpou3Boja Ha auHacthsta CTHOApT W Ja I 3aMEHST ¢
MOHapXI/IH C CTpOFO OI‘paHI/I‘IeHI/I HpaBOMOHII/IH.

6. [Torarane Ha OCHOBHTE HA COLUATHUTE HAYKH

HeiiBua XM U JpyrM MHUCIWTENM Ha INOTIAHICKOTO
IIpoceemenne (cpexn xouto Amam @bpriockH, J>koH Murbp
u Ywisim PoOBpTCHH) pa3BHBaT HOBaTa ,,HayKa 3a 4YoBeKa',
KaTo BKJIIOYBAT HAYYHUS aHAJIU3 HAa YOBEIIKOTO MOBEJEHHE B
KOHTEKCTa HAa CBBPEMEHHHUTE MM COLNUAJIHH CHIM. ToBa
Ha4yaJIoOTO Ha COLMOJIOTHATA, KOSITO CE€ pa3BUBa OT TE3H
OCHOBH.
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I'JIABA 3
JUCKYPCBHT 3A HOBELIKUTE ITPABA TTPE3 XX BEK.
[NOHATUATA ,,4OBEIIKU ITPABA*“ 1 ,,OCHOBHU
[TPABA*

B Tasm rmmaBa ce pasmiIekIaT  ChBPEMEHHHTE
¢dunocohcku TEOPUHU M MO-CIEIUAIHO JUCKYPCHT 3a IpaBaTta
Ha 4OBeKa, KOWTO ce pa3BuBa npe3 XX Bek. OCHOBHUTE TEMHU
ca CJeIHHTE:

1. T'paxmaHcKkuTe mNpaBa CHPSIMO eCTECTBEHUTE
npasa

»llpaBara Ha 4oBeKa“ ca ImpaBa, KOUTO C€ MPEIOCTABST
Ha BCSKO JIMIIE, HE3aBUCHUMO OT XapaKTEPUCTHKHUTE, KOUTO TO
oTJM4aBar ot Apyrure. OpeHcKkaTa AeKiIapalus 3a IpaBaTa Ha
YoBeKa W TpaXJaHWHA pasTpaHMYaBa YOBEUIKUTE W
rpaKIaHCKHTE TIpaBa, KaTo MPHU3HABA, Y€ CHIIECTBYBAT IIpaBa,
MpPENOCTaBIHM Ha BCEKM YOBEK HE3aBUCHUMO KOH € TOH
(HampuMep MPaBOTO HA JKHMBOT), U TIpaBa, MPEIOCTaBIHA CaMO
Ha TpaKgaHW (HaIpuMep MpaBOTO Ha Tjlac WM Ja Obaern
n30mpan).

2. OCHOBHHM acmeKTH Ha TPaBOTO Ha CBOOOIA:
[IppBuAT acmekr e obmara cBoOOAa Ha MAECHCTBUE, KOSTO
O3HayaBa, Y€ YOBEK HMa MpPaBO Ja CE IbPXKHU CHOpen
COOCTBEHOTO CH JKEllaHWe, aKo cBoOoJara My He €
OrpaHMYEHa OT 3aKOHA, KAaTO BCAKO OrPaHUYECHHE H3HCKBA
OCHOBaTelTHa MOTHBHUpPOBKa. Haii-obmata u Hal-mMpoKo
IpueTa MOTHBUPOBKAa € NpPEIOTBPATABAaHETO Ha Bpexa 3a
IpyruTe MM OOIIeCTBOTO. BTOpMAT acmekT BKIIOYBa

29



crierMaaHu CcBOOOIU, KOUTO Ca OT ChIIECTBEHO 3HAYEHHE 3a
0JIarOnoJIy4YHeTo Ha UHIAMBHIA U LIEIOCTTa Ha OOIIECTBOTO.

3. Hpesita 3a orpaHumyeHUsiTa B 3aIIUTATa Ha
YoBelIKHTe MpaBa: Hali-Ba)XHUAT MpakTUUECKH BBIIPOC HE €
Janu JafieH HpoOiieM 3acara TpaxJIaHCKU IpaBa, a Jalu
KOHKPETHOTO HapyllaBaHE Ha IIpaBaTa € OlpasjaHO. Toa
mponsTHya oT (hakTa, 4ye IpaBaTa Ha YOBEKA HE ca aOCONIIOTHU
U TIOHSKOTA TAXHATA 3aIIMTA BIIM3a B KOHQIIUKT C KETaHUETO
Jla ce 3alUTAT APYTH TpaBa WM [IEHHOCTH.

4. ChuMHCKM W mpoueaypHu mpasa: [IpaBoro Ha
KHMBOT, CBOOOJA, PABEHCTBO M  JIOCTOWHCTBO  ca
¢dbyngaMmentaaau mpaBa. Te TpsOBa aa ObJAT yBaKaBaHU
[opajy OIpeAeieHo pa30upaHe 3a 4OBELIKaTa JMYHOCT.
3ammraTa Ha TE3M IIpaBa C€ OCBLIECTBSIBA Ype3 3aKOHOBU
3a0paHy 3a HEOIPABJIaHO HApYIIaBaHE U Ype3 OIpaHUYaBaHE
Ha [IpaBOMOILMATA Ha 3aKOHOAATENs Jja TM orpaHuyana. Te3n
IpaBa ce 3almMraBaT M upe3 OOMM MNPUHLHUIM KaTo
BBPXOBEHCTBOTO Ha 3aKOHA — CIIOPEN KOETO OrpaHHYCHUSITA
BbPXY I@IpaBaTa Morar [Ja Ce€ HajaraT EAWHCTBEHO 4pe3
OCHOBEH 3aKOH M M3PUYHO, U Y€ BCSKO HapylleHue TpsAOBa aa
Ce U3BBPIIBA YPE3 CIIPABEIJINB IIPOLIEC.

5. CbmmHcka u  ¢opMaaHa  JAeMOKPAIUSL:
[Tpon3xonbT Ha TpaaUIUATA HA ITpaBaTa Ha YOBEKA € CBBP3aH
C JKEIaHMETO 3a OrpaHUYaBaHE HA BJACTTAa Ha JIbp)KaBaTa U
CIIOCOOHOCTTA HA JIPYTH JIMIIA JIa HaBPEeIsIT HA Hall-OCHOBHUTE
NOTpeOHOCTH 32 YOBEIIKOTO ChlIecTByBaHe. Yact or
TPYIHOCTTa TIPH CBBP3BAHETO HAa Ta3H TPAJUIUS C
JIEMOKpalusTa ce JBIDKM Ha  HEICHOTara OTHOCHO
neuHupanero u oOOCHOBKAaTa Ha JeMoOKpauusita. bes
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CbMHCHHUC LCHTPAJIHA 4YaCT OT IMOHATUCTO € (bopMa Ha
YIIpaBJICHUEC, KOATO IIpHU3HABa IPaBOTO HaA TIPaAXIAHUTC
AKTHUBHO Ja y4acCTBaT B PCIICHUA, CBbP3aHU C O6HICCTB€HI/IT€
Acia.

6. Crex ToBa HaKpaTKO pa3Ka3BaM HCTOPHSATA 3a TOBA
KakK ¢ OuJia M3roTBeHA M MO-KbCHO mpuera oT OpraHusanusra
Ha oOenuHeHWTe Haiuu Bceeodmiara aekJgapanusi 3a
npaBaTa Ha 4oBeKa W Ipe/ylaraM TE3UCHO HU3JIOKEHHE Ha
WHAUBUAYAJTHUTC IIpaBa U CBO6OI[I/I, IIpU3HaTU OT HEA, KaKTO
A OT JApYyrd JAOKYMEHTH, KaTo MEXIyHApOIHHs MaKT 3a
TpaXXJIaHCKH W ITOJIMTUYCCKHU IIpaBa U MG)KJIYHapOIIHI/ISI IIaKT
34 UKOHOMHWYECCKH, COIIUAJTHU U KYJITYPHHU IIpaBa.

B OOIIBJIHEHUE KbM TOBAa IMPEACTAaBAHEC, pa3BUBaM
HSIKOM MHCIH W HaOMIOACHHUS OTHOCHO (UIOCO(PCKUTE
BBIIPOCH, CBBP3aHM C KOHIIEMIIMATA 3a NpaBaTa Ha YOBEKa U
pa3BUTHETO Ha ,,JUCKypCa 3a YOBEHIKUTE MpaBa’ mpe3 XX
BEK.

7. 3amayata Mu B pasmena, o3arjaBeH ,,Kopenm u
pa3BuUTHE Ha NPABOTO HA MbJAYaHME, € Ja pasrienam
Pa3BUTHETO Ha NPaBOTO Ha MbIYaHWE, IIPENU Ja ce Clpa Ha
aHajuu3a My B cBeTIMHATa Ha OCHOBHUS 3aKOH 32 YOBEILKOTO
JIOCTOWHCTBO M cBoOoma B M3paen. IlpaBoro Ha MbIdaHue
NPpOU3X0XKAa OT aHrMiickoro mpaso. IIpe3 XV ek TaiHusT
CBBET NpennpueMa JelCTBHS, 32 Ja 3aTBbPAN O3UIIUUTE CH B
OuTKaTa CH Cpelly NPOTUBHUIIMTE HA YCTAaHOBEHATa BJAcT. 3a
tasu men mnpe3 1487 r. OpUTAHCKUAT TapiaMeHT NpreMma
,»3aKOHa 3a 3Be3JHaTa Hajuara’, KOUTO IpenocTaBs Ha MajlbK
komuter Ha Kpajckus chbBeT NMpaBOMOIIMETO Ja pasciienBa
3aI10/I03PEHN U CBUJCTENH U Ja TH ChJIH.
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T'JIABA 4
KAK ITPABOTO HA MBJIYAHUE CE TIPEBPBIIA B
KOHCTUTYLIMOHHO TIPABO B U3PAEJI - TIPE3
AHAJI3 HA PEIIIEHUSTA HA U3PAEJICKUTE
CHIAWINIIA

I'maBa ueTBBpTa pasriieka U3CICAOBATEICKHS BBIIPOC
— KaK IMpaBOTO Ha MBbJIYaHHUEC CC€ NPCBPHIIAd B KOHCTUTYIHTUOHHO
npaBo B M3paen — mpe3 aHanu3 Ha ChJeOHATA MpaKTHKa Ha
u3pacickuTe Chaumia. [lo-KOHKpeTHO ce aHanu3Hupa
BrnusiHieTo Ha OCHOBHHTE 3aKOHH BBbPXY HAKa3aTeTHOTO
nmpaBo M IIPaBOTO Ha MBJIYaHUEC CIOpE€a pCHICHUATAa Ha
BwpxoBHus cpa. OCHOBHUTE TEMH B TJIaBaTa ca:

1. IlpaBo npoTuB camomHKpuMuHHpaHe: IIpaBHaTa
[IpaKTUKa Ha ,,[IPaBOTO IPOTUB CaMOMHKPUMHHHpPaHE BBHB
BCHYKM  3allafHU  ITPaBHU  CUCTEMH,  BKJIIOUUTEIIHO
n3paescKara, ce Bb3IpUeMa KaTo €IHO OT IpaBaTa Ha YOBEKa
KaTo ISUI0 M KaToO 4acT OT IIPaBOTO HA CIIPAaBEAJIMB IIPOLEC
I0-KOHKpeTHO. ToBa mpaBo, pEriaMEeHTHPAHO B Pa3IUYHU
3aKOHM, CJI€ABa MpPHHLHUIA, dYe € 3abpaHeHo Ja ce
MIpUHYKJIaBa JUIIE N1a ,,CBUIETEICTBA cpemry cebe cu™. 3an
TO3W NPUHLMII CTOM MPEANOIOKEHUETO 3a HEBHMHHOCT Ha
BCEKM YOBEK, OCBEH aKO HE € [OKa3aHO IPOTUBHOTO —
MIPUHLMIL, IPOU3THUYALL OT IPE3yMILHTA 32 HEBUHHOCT.

2. 3anpmxenuero Ha MHW3paenckara moaumuusi Ja
yBeIOMHM 3amoJ03peHHsi 32 MPaBOTO My Ha MbJYaHHe
cbrylacHO  OCHOBHHMSL 3akoH: YOBEHIKO TOCTOWHCTBO U
cBoboma: CewrimacHo wineH 28(a) or 3akoHa 3a apecTHTe
(Hakazarenno-npouecyaieH 3aKOH, 5756-1996),
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MOJUIEHCKHUAT CIY)KUTET TpsAOBa 1da HW3CIylla JyMHUTE Ha
3aIbPIKAHIS, TIPEIX Ja PEIIn JalH Ia TO OCTaBH B apecTa Wiu
Ja ro ocBobomu. HMHadye KasaHo, Mpead Ja H3CIyIIa
3aIbpKaHus, TONULEHCKUAT CIy)XHUTel TpsibBa Ja TO
MpeAyIpenn, ue He € 3abJDKEH J1a Ka3Ba HHUIIO, KOETO MOXKE
Jla TO MHKPUMHHHNPA, Thii KATO BCHYKO, KOETO Kajke, MOXKeE J1a
ObJIe M3ITOI3BAHO KAaTO JOKA3aTEJICTBO CPEILy HETO, a OTKa3bT
Jla OTroBapsi Ha BBIIPOCH MOXKE Ja 3aCHJIM J0Ka3aTelCcTBaTa,
KouTo 1e (OpMHpAaT OCHOBaTa 3a HAKa3aTeTHOTO
mpecieaBane. TO3M YIleH [MOCOYBA, Y€ OKA3aTEICTBATA CE
CUMTAT 3a JOIYCTUMH, aKO Ca TPEIOCTaBEHH I00POCHBECTHO
H CBOOOIHO.

3. Taiina u 3ana3BaHe HA MbJYaHHeE 10 OTHOLICHHE
Ha MpedoCTABIHETO HAa JAOKyMeHTH cropen OCHOBHUSA
3aKk0oH: YOBEIIKO TOCTORHCTBO U CBOOOA.

CoplmecTByBa JM Pas3ilKa MEXAY WUMYHHUTET Cpelry
CAMOMHKPUMUHHUpPaHE TI0 YCTHH OTIOBOPH Ha 3ajJaBaHu
BBIPOCH ¥ HWMYHUTET Cpenly CaMOWHKPHUMHHUpPAHE IO
OTHOIICHUE HA MPEIOCTABSIHETO Ha JIOKYMEHTH, JbPXKAHU OT
munero? B memoro Khouri cpemy [npxaBata Uspaen (1981)
coausta [llamrap TpsOBa na HampaBH TOBa pa3rpaHUUCHHE
MEKY YCTHH OTTOBOPH M TPENOCTABSIHE HA JOKYMEHTH. T oMU
CUUTA, Ye UMYHHUTETHT CE€ MPHIIATa U 32 JIBETE CUTYAIIHH.

4. HemomycTHMOCT HA [10Ka3aTeJICTBa, ChOpaHU B
HapylmieHHe Ha nNpuHOUNUTe Ha OCHOBHHSA 3aKOH:
YopewKko 10CTOHHCTBO U CBOOOAA

Kakto e mocranoBeHo B  genoro  Vaknin,
ChOOpaKEHUATA 3@ YOBEHIKOTO JOCTOWHCTBO TPsAOBA J1a UMat
MPEIUMCTBO TPEJ OTKPUBAHETO HA HCTHHATA, KOraTto ce
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W3BBPIIBA TNpEThpCBaHE Ha TsUI0TO Ha Juuero (Boenen
amenaTtuBeH chJ U Ap. cpemry Vaknin, 1983). [IperspcBane Ha
TsUI0TO 0e3 BBTpelIHa HaMmeca MOXKE Jla Ce CYHTa IpH
OmIpeneNieHn OOCTOSATENCTBA 3a CEPHO3HO HApyILICHUE Ha
JOCTOMHCTBOTO W HENPUKOCHOBEHOCTTa Ha JIMIETO M 3a
TEXKO HapylleHne Ha ujieHoBe 2, 7(a) u (B) u 8§ or OcHOBHHUS
3aKkoH: YoBemko 10cTOiHCTBO U cBobona ot 1992 r. C npyru
IyMH, IPETBPCBAHE B HAPYLICHHE Ha JOCTOMHCTBOTO U
cobofara Ha JIMLIETO MPEACTAaBIsIBA HApYIICHHE Ha
OCHOBHUTE TIPUHIMIIA 33 3ala3BaHe Ha  YOBEIIKOTO
JIOCTOMHCTBO.
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3AKIIOYEHHUE

Ot aHanu3a Ha CHACOHHMTE PCIICHUS, Pa3lVICAaHU B
HACTOSIIOTO H3CIeIBAaHE, MOXKE Ja CC 3aKII0Yd, uYe Cle[
KOHCTHTYIIMOHHATA PEBOJIIOIIMS, HACTBIIMJIA C IPUEMAHETO Ha
OCHOBHUTE 3aKOHU, C€ HAOIIOAaBa OMPEACIICHO MOTINHCHNE
Ha Haka3aTeJIHOTO MpaBo Ha Te3n OCHOBHHM 3aKOHH, KOUTO
3alMTaBaT MpaBaTa Ha 3alof03PECHUTE U OOBUHAEMHUTE IO
BpeMe Ha  BOJEHUTE Cpelly TAX  Opoueaypu  OT
MIPOKypaTypara.

B cBernmHaTa Ha mperiena Ha CHIACOHUTE PEIICHHS H
MHCHMUSTA Ha pa3.HI/I‘IHI/I y‘-IeHI/I, ce YCTaHOBHBa, qe
BobpxoBHusAT cba Ha HM3paen e ycnmsin ¢ moMomra Ha
OcHoBHMS 3aKOH: YOBEIIKO JOCTOMHCTBO M CcBO0OJA, KOMTO
VTBBPIKIaBa B U3PACIICKOTO MPABO MPUHITUITN KATO 3aIlUTa Ha
JKWBOTA M CcBOOOJaTa HA JIMYHOCTTA, Ja M3TUTHE MPABOTO HA
MBIYaHWEC W HEMPHUIaraHeTo Ha CaMOWHKPUMUHHPAIIN
JNeCTBHS /0 HUBOTO HAa  KOHCTHTYIHOHHO  TIPaBo,
npom3tudamo oT OcHOBeH 3akoH. ToBa o3HadaBa, dYe
HapylIaBaHETO Ha KOHCTUTYIIMOHHOTO IPaBO MPENIOCTaBsl Ha
Chlla BB3MOXKHOCT JIa OTXBBPJISA JOKA3aTeICTBA, ChOpaHH MpH
rpy0o  HapylleHHe Ha  YOBEIIKOTO  JIOCTOHHCTBO.
OTXBBPISAHETO Ha JOKA3aTeICTBa CHMBOIIM3HMpA COIMAIIHATA
[IeHa, KOATO M3PAEICKOTO OOIIECTBO € TOTOBO 1A IJIaTH, 3a J1a
3amas3y 3alTeHaTa KOHCTUTYIIMOHHA IIEHHOCT. BBpXOBHUAT
chbI Ha M3paen nmoguepraBa TOBa, KaTO 3asABABAa, Y€ BCHYKH Ca
3aIbJDKEHH JIa yBa)kaBaT KOHCTUTYIIMOHHHUTE TIpaBa H Jia
rapaHTHpaT HaJUIeKHA 3alliTa Ha YOBEHIKOTO JOCTOWHCTBO,
BKJIFOUUTEITHO TPABOTO CpENly CaMOWHKPDUMHUHHpaHE |
MIPaBOTO HA MBITYAHHUE.
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CpabT B0 Taka IOCOYBa, 4e 0O€3 MpaBOTO Ha
MbJIYaHue BiIactuTe B M3paen Omxa MMmamy BB3MOXKHOCT OT
MO3UIMS Ha cujaTa Jia HaHacAT HEMONpaBUMHU Bpeau Ha
rpakaanure. be3 3ammTata Ha TOBa mpaBO OM MOIJIO
rpaXIaHd, KOUTO ca pa3NuTBaHW, Ja ObJaT MO TIpemka
OCBJICHH 3a NPECTBIUICHHE, KOETO HE Ca M3BBPIIMIM, 0e3 Jia
OCb3HaBaT TEXKECTTa Ha JOKa3zaTelcTBara cpemty Tix. To3u
NPUHLIMII C€ Hapuya ,,JIPUHIUI Ha NPEIOoTBpaTABaHE Ha
CaMOMHKpUMHUHMpaHeTo . B pemenusara cu BbpXoBHUAT cba
ce TpIWKM Ja W3IWTHE TOBAa IIPaBO JO HHUBOTO Ha
KOHCTUTYIIMOHHO TPaBO, KOETO 3aIMTaBa BCEKH TPaKTaHUH,
KOMTO € pa3lHUTBaH.

CnenoBatenHo  BwbpxoBHusit cpa  Ha  Mspaen
IIOCTAHOBSIBA, Y€ 3a TapaHTUpaHe Ha (yHIaMEHTAIHUTE ITpaBa
Ha  3al0f03pEHM WJIM  OOBUHAEMHM B  HaKa3aTEIHU
IIPOM3BOJCTBA € HEOOXOOUMO Ja ce IPeAoTBpaTH
HE3aKOHHOTO HapyllaBaHE Ha Te3u IpaBa, Ja C€ 3allUTH
[IPaBOTO NPOTUB CAMOMHKPUMUHHMpAHE M Ja C€ YTBBPIU
CTaTyThT Ha IPAaBOTO HA MBJIYAHHE KAaTO KOHCTUTYLMOHHO
mpaBo. OcBeH TOBa CHIBT ONPENENsi, 4 EANHCTBEHUSIT HAUMH
3a IIOCTUTaHE Ha Ta3W LEJI € 4Ype3 HENONyCKaHe Ha
HEIONMYCTUMHM  [OKA3aTeliCTBAa W HajaraHe Ha CTPOTu
JUCLUUIUIMHAPHA MEPKHU CpPEIly IMOJHULECHCKH pa3ClielBalld U
MpEACTaBUTENM Ha pa3IWYHd AbPKaBHU OPraHH, KOUTO
chOMpAT MOKa3aHUs OT 3aIllOI03PEHU U TW pa3mUTBat, 0e3 na
M TpenynpexnaBaT 3a TEXHUTE 3aKOHOBU IIpaBa, Karo
MpeArnpreMaT HEeChIVIACYBAaHU JEUCTBHS, JOCTUTALIM 10
HeclipaBelyiuBa (U3MYECKa CUiIa, KOATO  OOIIECTBOTO
BB3IIpHEMa KaTo HapyumeHue Ha OcHOBHHUSA 3akoH: YoBeKO
JNOCTOMHCTBO M CBOOOZAA, KOWTO YTBBpKIaBa IMPAaBOTO Ha
rpakIaHuTe Ha cBoOOa Ha N300p.
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HAYYHU ITPUHOCHU HA N3CJIIEABAHETO

Morar nma ce mocodar CIECAHUTE Hay4HM IPUHOCH,
IIOCTUTHATU B PE3YATAT Ha IPOBEICHOTO U3CICABAHE:

1. IIpakTH4Yecko mpHJOKeHHMe Ha ¢uaocodcku
TEOPUH OT CTPaHAa Ha chAWIUNIaTa: l3cienBanero
HarJIeHO IOKa3Ba Kak (uioco)ckaTa TEOpUs 3a YOBCIIKHUTE
mpaBa MOXe Ja Ce Mpuiara Ha MpaKTHKa 4Ype3 ChIACOHU
peUICHM, BKIIFOYUTEIIHO B CTPAaHU, B KOUTO JIMIICBA OCHOBCH
3aKOH U YCTaHOBE€HA KOHCTUTYUHMOHHA TpaIUuIiuA.

2. Kak cBABT MOXKe NPaKTHYECKH [a Ch3lale
KOHCTUTYHHUs1: M3cienBaneTro mokasza, dYe IOpPH  KOTaTo
OTIpENCIICHN YOBCIIKM IIpaBa HE Ca W3PUYHO 3aKOHOBO
MPU3HATH FUIM 3aIUTCHH OT KOHCTHUTYIHSA, CBhIFIIAIIATA
MOrarT Ja TpeBbpPHAT JaJ€HO YOBCEMIKO IIPaBO B
KOHCTUTYIITMOHHO 4pe3 ChIEOHW pEIIeHHS W THIKOBAHUSI H
TIpeIeneHTH.

3. Pa3BuTHe Ha NPaBoTO Ha MbJa4yanue B M3paen:
N3cneaBanero pa3kpu IbTs, IO KOUTO MPAaBOTO Ha MBIYAHHE
Ce pa3BMBa W YCTAaHOBSIBA KaTO KOHCTUTYLMOHHO IPaBO B
KOHTEKCTa Ha IpaBHA CHCTEMa, JIMIIEHA OT KOHCTUTYLHS,
KakBaTo € Ta3u B M3paen.

37



HNPEINIOPBKU 3A BBJAEIIN U3CJEABAHUS

B uscnenBaneTo ce pasmiexia Kak ChAMIIMINATA, TOPH
IpU JIMIICA Ha KOHCTUTYIMS, MOraT Ja TpaHCc(hopMHUpaT
mpaBaTa Ha 4OBEKa, pa3pabOTeHW Hal-Hampel B PaMKUTE Ha
ornpeneneHn GuIococku TeopHH, B KOHCTUTYIIMOHHH TIpaBa.
B nmompnHenwe kM TOBa 00ade ChC CUTYPHOCT €
MPENOPHYUTENHO OBJICIIA H3CIEAOBATENN JIa MPOydYaT Kak
CBHAWJINIIATA B IPYTH CTPaHU, pa3aIudHu oT M3paen (1 B KOUTO
MPaBOTO HA MBIYAHHE U TPABOTO CpeEIly caMOOOBHHEHHE HE
ca hopMyIHpaHN B MECTHOTO 3aKOHOAATEJICTBO), OMXa MOIIIH
Ha TpaKkTUKa Ja TMPU3HABAT W 3aIMTaBaT TE3W IpaBa dpe3
CBhACOHU PEIICHHUS.

B nonbiHeHHE KBbM TOBa € CIEIHOTO Ipeioxenue: B
CTpaHH, B KOUTO IIPAaBOOXPAHHUTEIHHUTE OpraHW MpuiIarat
MIPOIENYPH 3a PAa3lHT, HApyIIaBaIlld YOBEIIKHUTE IpaBa Ha
3armoI03peHNTe, HW3CIENOBaTENUTEe OMXa MOITIM Jla B3eMar
npeABu] penieHusTa Ha BbpxoBHusa cba Ha M3paen. Tesu
pemieHusT MoraT Ja CIy)kaT Karo TpuMep 3a ToBa Kak
(unocodckuTe TEOPUM 32 YOBEIIKHUTE ITpaBa OWxa MOIIH J1a
ce TpuiaraT Ha TMpaKTHKa 4Ype3 pelIeHHs Ha MECTHHUTE
ChIMITHIIA.
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JAEKJIAPAIIUSA 3A HAYUHA ETUKA

Hucepranusirta ,,Ounocopckr aciekTH W pa3BHTHE Ha
MpaBOTO Ha MbIIYaHue B M3paen’ € aBTOPCKU TEKCT.

[lpu paszpaboTBaHeTO ¥ HE ca H3MON3BAHU YYKAH
MyOJMKAIMKA U TIPOM3BEICHMsI B HapylIeHHE Ha aBTOPCKUTE
npasa, 0e3 HaJJISKHO TTOCOYBaHE U ITUTHPAHE.
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INTRODUCTION

A. METHODOLOGICAL INTRODUCTION

The research problem

When the State of Israel was established in 1948, there
was opposition from the Haredi sector to the enactment of a
constitution. At that time, it was decided to enact laws that
would have the status of a constitution (called Basic Laws)
and in the future they would merge into a constitution.

In 1992, the Basic Law on Human Dignity and Liberty
was enacted, which defines the rights of every person in
Israel. Because the law described rights in general terms, the
Israeli courts used it to define basic rights for every person in
different situations.

The study examines how the courts in Israel used the
Basic Law on Human Dignity and Liberty as a legal basis to
define the right to remain silent as a constitutional right.

State of the art and topicality of the issue addressed

Although after the two basic laws were enacted in the
Israeli parliament in 1992 (the Basic Law on Human Dignity
and Liberty and the Basic Law on Freedom of Occupation),
many articles were written analyzing how the Israeli Supreme
Court used these two basic laws in its rulings to transform
various civil rights into basic human rights, no research has
been conducted to date that focuses on the right to remain
silent in Israel.



The central importance of the study stems from the fact
that the academic literature has not examined how the rulings
of the Israeli courts have turned the right to remain silent
during police interrogations into a constitutional right.
Academic research has examined how other rights have
become constitutional rights, but no one has focused
specifically on the right to remain silent.

During the writing of the thesis, legal rulings were
examined, some of which were examined for the first time,
along with an interpretation of philosophical-political ideas.
The conclusions of the analysis provided, for the first time in
the research literature, philosophical-political conclusions of
the judgments and legal writings written by judges and law
professors on the right to remain silent in police
interrogations. Until this study, judgments and legal
interpretations had not been examined from a philosophical
perspective.

In addition, this study combines philosophical and legal
ideas. No researcher has examined the rulings of the courts in
Israel, which have succeeded in transforming human rights
into constitutional rights, in a philosophical context.

This study attempts to show that the rulings of Israeli
judges are consistent with philosophical theories in the fields
of law and political science. This research alignment can serve
as a research justification for the claim that philosophical
theories can be scientifically aligned with analyses of legal
rulings in Israel.

10



Object of study and subject matter

Object of study: The legal framework and practice of
human rights protection in Israel, as well as their theoretical
foundation.

Subject matter: The study examines the process through
which the right to remain silent became a “constitutional
right” in Israel.

The aim and the tasks of the study

The aim of the study is to trace the process through
which the courts in Israel used their rulings to transform a
legal right into a constitutional right in Israel and to show how
these legal rulings come as practical expression of the human
rights discourse that developed in the 20th century and of the
philosophical theories behind it.

To this end, the author has to fulfil the following steps
or, tasks:

First, to explain how the “constitutional revolution”
occurred, which included the significant enactment of two
basic laws that enshrined human rights in Israel, and how the
courts in Israel (with an emphasis on the Supreme Court)
relied on them and used “judicial activism” to transform the
right to remain silent into a constitutional right.

Second, to examine these rulings under several sub-
disciplines such as: the right against self-incrimination in
Israel; the duty of the Israel Police to warn a suspect of his
right to remain silent under the Basic Law on Human Dignity
and Liberty; secrecy and silence regarding the disclosure of
documents under the Basic Law on Human Dignity and
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Liberty; and the invalidity of evidence collected in violation
of the Basic Law on Human Dignity and Liberty.

In the third place, the author has to analyze the rulings
of the Israeli courts in order to answer whether there is
conformity between them and theoretical concepts such as:
citizens’ rights in a democracy, natural (fundamental) rights,
the universality of fundamental rights, the Universal
Declaration of Human Rights and the individual rights and
freedoms recognized by it.

Last but not least, the author will reconstruct the
philosophical theories that laid the foundations of 20th-
century human rights discourse, thus making possible the
eventual composing and ratification of the Universal
Declaration of Human Rights.

The research gap

Although after the two basic laws were enacted in the
Israeli parliament in 1992 (the Basic Law on Human Dignity
and Liberty and the Basic Law on Freedom of Occupation),
many articles were written analyzing how the Israeli Supreme
Court used these two basic laws in its rulings to transform
various civil rights into basic human rights, no research has
been conducted to date that focuses on the right to remain
silent in Israel.

The Israeli Supreme Court and other Israeli courts have
succeeded, with great legal sophistication, in formulating
through their rulings a constitutional right that protects
various citizens in Israel when they face police interrogations.

This study aims to introduce into the academic
literature a precise analysis showing how Israeli judges have
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brought the right to remain silent during police interrogations
to the status of a constitutional right that every citizen and
person is entitled to (even though Israel does not have a
constitution), similar to the status of Article V of the US
Constitution in the United States.

Research hypothesis

After the two basic laws were enacted in the Israeli
parliament in 1992 (the Basic Law on Human Dignity and
Liberty and the Basic Law on Freedom of Occupation), the
Israeli Supreme Court and other Israeli courts have succeeded,
with great legal sophistication, in formulating through their
rulings a constitutional right that protects various citizens in
Israel when they face police interrogations. Therefore, the
study hypothesizes that Basic Law on Human Dignity and
Liberty elevated the right to remain silent to a constitutional
level in terms of Israeli law.

Research methodology

The research method is qualitative. The research will
examine rulings of Israeli courts, analyses by Israeli legal
experts, and written judgments and evidence that prove the
research hypothesis is correct.

In addition, the research will include extensive
historical research and extensive philosophical-political
research that will include extensive data collection. This
research will examine philosophical writings, conduct an
extensive historical review, and analyze international treaties
from hundreds of different sources, including books, articles,
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and legal documents that formed the basis of international
law.

Limitations

The researcher used court rulings to substantiate his
research hypothesis, but the researcher could not use personal
interviews with judges who judged certain cases due to his
geographical distance from Israel. In addition, the researcher
was unable to interview lawyers and defendants who
participated in the various cases due to geographic distance.
Therefore, the researcher was forced to base his research on a
qualitative research method of text analysis without
interviews.

Expected Results

The study is expected to substantiate the research
hypothesis that the Israeli courts have succeeded in
establishing the right to remain silent in legal investigations as
a constitutional right in Israel by relying on the 1992 Basic
Laws. In addition, it is expected to show how the Israeli
courts' rulings on the subject align with various philosophical
theories and how the ideas expressed in those rulings align
with those in philosophical research.
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B. HISTORICAL INTRODUCTION

This study deals with the fundamental rights of every
person during an investigation or criminal trial conducted
against him as a suspect or accused by the state. We will
examine the rights of the person against whom criminal
proceedings are being conducted, and what his right is in the
proceedings regarding the right to remain silent and not to
incriminate himself.

When the State of Israel was established in 1948, the
ultra-Orthodox Jewish community opposed writing a
constitution that would enshrine human rights that would
conflict with Jewish religious laws. Therefore, a compromise
agreement was reached between the Israeli government and
the Orthodox community called the "Status Quo." This
agreement meant that over the years, the State of Israel would
enact constitutional laws called "Basic Laws" in talks and
parliamentary discourse with the political parties of the ultra-
Orthodox community, and only after full agreement was
reached would all the Basic Laws be incorporated into the
Constitution.

Until 1992, no Basic Laws were enacted that defined
human rights in Israel. But in 1992, two laws were enacted:
the Basic Law: Human Dignity and Liberty and the Basic
Law: Freedom of Occupation. These two basic laws gave
constitutional validity to the idea of human rights in Israel and
are called in the literature “the constitutional revolution”.
They gave the Israeli courts the ability to rule in accordance
with the idea of human rights and, among other things, the
right to remain silent.
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Israel, according to its legal system, is a liberal
democracy, and as such it sees that every person is entitled if
his guilt is not proven. However, this human right, until 1992,
was not enshrined in Israeli law. Only in 1992, with the
enactment of the Basic Law: Human Dignity and Liberty, did
the Israeli courts establish the right to remain silent in Israeli
case law, thus determining that it is inseparable, being an
expression of the existence of every person as a free and
autonomous entity and possessing freedom of will and free
choice, in other words, giving greater constitutional weight to
the right to remain silent and confidentiality against self-
incrimination.

Over the years and following the basic laws enacted in
1992, the constitutional revolution took place, and following
the enactment of the basic laws that determined that every
person is entitled to dignity and respect for his life and body.
From this, the constitutional rights, including the right to
remain silent and not to incriminate himself, were raised to a
normative level with constitutional status, and violations of
these rights will be committed only in consideration of the
basic laws. From this, it can be said that the basic laws had a
great influence on the conduct of the entire criminal justice
system, which correctly balances between the authority and
the individual who is exposed to harm by the state authorities
conducting proceedings. Criminal and indirectly violate the
rights of suspects and defendants in their protected
fundamental rights, including the right to remain silent and
confidentiality against self-incrimination. In accordance with
the basic laws and legal rulings that protect the constitutional
rights of suspects, the investigative authorities will be obliged
to present to the suspect his right to remain silent and
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maintain confidentiality against self-incrimination, and to
make it clear that anything he says may be used against him as
decisive evidence that may incriminate him in future
proceedings against him. This is because it is indeed of
paramount constitutional importance that defendants and
suspects during their trial be aware of their rights available to
them and not waive them.

Over the years and following the basic laws enacted in
1992, the constitutional revolution took place, and following
the enactment of the basic laws which stated that every person
is entitled to dignity and respect for his life and body. From
this, the constitutional rights, including the right to remain
silent and not to incriminate oneself, were raised to a
normative level with constitutional status, and violations of
these rights will be made only considering the basic laws.
From this, it can be said that the basic laws had a great
influence on the conduct of the entire criminal justice system,
which strikes a proper balance between the authority and the
individual who is exposed to harm from the state authorities
who conduct criminal proceedings and indirectly violate the
rights of suspects and accused persons in their protected basic
rights, among them the right to silence and confidentiality
against self-incrimination.

In accordance with the basic laws and legal rulings that
protect the constitutional rights of suspects, the investigating
authorities will be required to present to the suspect his right
to remain silent and to maintain confidentiality against self-
incrimination, and to clarify that anything he says may be
used against him as crucial evidence that could incriminate
him in future proceedings against him. This is because it is
indeed of paramount constitutional importance that defendants
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and suspects during their trial be aware of their rights
available to them and must not waive them.

According to the constitutional rights protected by the
Basic Law on Human Dignity and Liberty and the Israeli case
law that followed it, a confession of guilt without warning the
suspect that he has the right to remain silent is currently
considered in Israel to be a confession given against his free
will and under duress. This constitutional principle is
currently a decisive consideration for the exclusion of
evidence, because the lack of warning to maintain the right to
remain silent symbolizes the social price that Israeli society is
currently willing to pay to preserve the protected
constitutional value.

Hence, considering the anchoring of the right to silence,
it is implied from the Basic Laws that the principle of
confidentiality can apply not only to the wording of these
statements but also to silence regarding the personal
belongings of the person entitled to non-disclosure, that is,
silence in the delivery of documents.

However, it is important to note that, according to the
duty imposed by law, there is a difference between personal
documents to which confidentiality applies, and the
examination of public documents prepared by the individual.
Confidentiality against self-incrimination will not apply to
public documents because the person who wrote them cannot
protect himself because he must present them when required,
and therefore there is a reason to incriminate him. Since these
are public documents that are not covered by confidentiality,
and a public document is ostensibly a document used by the
government authority, its employees cannot keep it
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confidential on the grounds that it may incriminate the person
who wrote it.

This legal principle is another example of the fact that
with the enactment of the Basic Laws, the status and weight of
the rights of suspects and defendants rose to a normative norm
of constitutional rights that influenced criminal law in Israel.
Today, it is possible to strengthen the rationale according to
which the right to silence and confidentiality against self-
incrimination succeeded in removing the high level of
intrusion of government and legal authorities into the
intricacies of a person's privacy, which is protected under the
Basic Law of Human Dignity and Liberty.

Basic law: Human dignity and liberty

This is a basic law, designed to protect the main human
rights in the State of Israel. As its title makes clear, the law
establishes human dignity and Liberty as the fundamental
values from which the human rights protected in the Basic
Law are derived, which was accepted as the “Book of Human
Rights” of Israeli law. There are no protected clauses in the
basic law, and the Knesset can change it with a simple
majority. The law was enacted at the end of the days of the
twelfth Knesset, on March 17, 1992.

According to the opinion of certain jurists and many of
the judges of the Supreme Court, led by President Aharon
Barak, the establishment of this basic law and another basic
law called “Basic Law: freedom of occupation” started the
constitutional revolution, because the Knesset (lsraeli
parliament) gave these two basic laws a supra-legal status,
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according to which the court has the authority to declare the
nullity of a law that contradicts these basic laws. According to
this claim, with the enactment of these basic laws, there was a
fundamental change in the status of human rights in Israel.
This approach is reflected in the rulings of the Supreme
Court, which over the years canceled about 22 acts of
legislation that contradicted these basic laws. Other jurists,
including former president Moshe Landoi, oppose this view.

The rights protected by the Basic Law: human
dignity and liberty

The heart of Basic Law: Human Dignity and Liberty
naturally deal with the rights it protects. As the title of the law
states, all these rights are derived from human dignity and
Liberty, as they are interpreted because the State of Israel is a
Jewish and democratic state. These rights are detailed in
several sections:

Section 2: There is no harm to the life, body, or honor
of a person, regardless of who he is.

Section 3: There is no harm to a person's property.

Section 4: Every person is entitled to the protection of
his life, his body and his dignity.

Section 5: No one takes away or restricts a person's
freedom by imprisonment, detention, extradition, or in any
other way.

Section 6:

(a) Every person is free to leave Israel.

(b) Every lsraeli citizen who is abroad is entitled to
enter Israel.
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Section 7:

(a) Every person is entitled to privacy and modesty in
his life.

(b) No one enters the sole possession of a person
without his consent.

(c) No search is conducted in a person's sole
possession, on his body, in his body, or his possessions.

(d) There is no violation of the confidentiality of a
person's conversation, his writings, or his records.

Section 9 of the Basic Law establishes an additional
proviso for servants in the IDF, the Shin Bet, and the police.
According to what is stated in this section, violation of the
rights of those serving in these entities will not exceed what is
required by the nature and essence of the service.

However, the absence of several essential human rights
such as the right to equality, freedom of expression, freedom
of religion, freedom of protest, freedom of association, and
more is striking. Although these rights are given to the
residents of lIsrael by general principles that existed even
before the law was enacted, they are not protected by a basic
law, and therefore they can be impaired and even canceled
through a democratic process. Although the allowing of these
rights outside the Basic Law was done consciously, there are
jurists, led by Aharon Barak, who consider these rights to be
derived from the right to human rights, and even though the
ruling of the Supreme Court on the subject is not yet
consistent, some rights such as equality and freedom of
expression, have been recognized as derivatives of human
rights in the number of court judgments from 1994 until
today.
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SYNOPSIS OF CHAPTERS 1-4

CHAPTER ONE: It offers is a discussion of the right to
remain silent and the “constitutional revolution” in Israel. The
chapter discusses the following topics:

1. “The Constitutional Revolution in Israel”: The
“constitutional revolution” in Israel is a term for the process
of expanding judicial review of Knesset laws, which began
with the enactment, in March 1992, of two basic laws: Basic
Law on Human Dignity and Liberty and Basic Law on
Freedom of Occupation. These basic laws were intended to
protect human rights and serve as pillars for building a
constitution for Israel. The major parties supported the
constitutional revolution, and the majority of the members of
the Supreme Court, headed by outgoing President Meir
Shamgar, treated these laws as having a supra-legal status like
the Constitution, according to which the courts were given the
authority to declare a law that contradicted them null and
void.

2. Dispersion, Compromise and Legislation: In April
1989, during the tenure of the 12th Knesset, Dan Meridor,
Minister of Justice in the 23rd government, submitted to the
government a draft bill for a new Basic Human Rights Law.
This proposal was approved by the government and forwarded
to the Ministerial Committee for Legislation for final drafting.
Meridor’s proposal stipulated, among other things, that the
Supreme Court, composed of seven or more judges, would
also serve as a constitutional court.

3. “Judicial Activism”: In the 1980s, a judicial trend
developed in the Israeli Supreme Court, when it served as the
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highest court, to reduce the threshold grounds, such as the
requirement of justice and the right of standing, which are
prerequisites for hearing petitions submitted to it. At the same
time, the court also expanded the use of the reasonableness
test in determining the legality of administrative decisions.
This test allows the court to overturn decisions it makes that
are unreasonable, even if they were made by virtue of legal
authority.

4. The Supreme Court after the Constitutional
Revolution: The Supreme Court continued to be a powerful
tool for shaping the image of the state, as a state whose
citizens are protected from governmental arbitrariness. Many
of its rulings have had a significant impact on the image of the
state. Examples of such rulings: Supreme Court 721/94 EI Al
v. Yonatan Danilovich: in which it ruled that employers are
not permitted to discriminate, in providing benefits to their
employees, in a relationship between two homosexual men.
Another example is Supreme Court 4541/94 Alice Miller v.
Minister of Defense: it abolished the prohibited discrimination
against women in admission to military courses and a pilot
course.

In CHAPTER TWO: In it, the theoretical basis of the
study is expounded. Some basic concepts of modern political
thought are examined in it, such as the principles of
constitutionalism and the theory of natural rights as developed
by Enlightenment thinkers. In this chapter, the following
topics are discussed:

1. The Age of Enlightenment as an intellectual
movement in Europe, which aimed to establish morality,
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aesthetics and knowledge based on rationality and
logocentrism.

2. Rationality as a basis for life: Enlightenment thinkers
believed that rational thinking was the solution to all the
world’s ills. Rationality was supposed to replace religion and
other ideas dependant on class-based social structure
(aristocracy and monarchy) with truths defined by rationality
and common sense. As a result, social structures ceased to be
defined by belief in God and traditional religious sources of
authority and adopted sources such as deism, natural law,
natural philosophy, the scientific method and other
methodological ways of thinking. Likewise, theocracies and
hereditary aristocracies were replaced by democracies and
republics led by people who saw themselves as the “eclite of
the Age of Enlightenment” due to their rationality and
common sense.

3. Enlightenment in philosophy: The empiricism of
Francis Bacon and the rationalism of René Descartes laid the
foundations for Enlightenment thought. Thus, while
Descartes’ attempt to establish science on a solid
metaphysical basis was seen as a failure, his method of doubt
was more successful as a way of philosophical analysis, while
at the same time leading to a dualistic view of mind and
matter. His scepticism was refined in John Locke’s Essay
Concerning Human Understanding, and even more so in the
writings of David Hume in the late 18th century.

4. The concept of science in the Age of Enlightenment:
Science played a central role in the thought and activity of the
Age of Enlightenment. Many of the thinkers of this movement
had a scientific background and most of them also linked
scientific progress to the push of religion and traditional
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authority for freedom of expression and thought - believing
that such a move would help advance both science and human
society. From a methodological point of view, science in the
Age of Enlightenment relied on empiricism and rational
analysis of findings and was understood as consisting of
physics and the “other natural sciences” without separating
them (a division that would begin to change towards the end
of the period).

5. The philosophers who provided the theoretical basis
for the protection of the citizen from the state were the
thinkers of the “social contract”. Human rights were very
popular among their contemporaries. They became a symbol
for people and nations to rebel against those perceived as
tyrannical rulers and for a better future. These values formed
the basis for the formulation of new bills of rights and
national constitutions.

The philosopher Thomas Hobbes introduced the
modern idea of a social contract in his 1651 book Leviathan
and Jean-Jacques Rousseau believed in the concept of natural
rights but argued that these rights were not only the rights to
life, liberty and property.

Jean-Jacques Rousseau believed in the concept of
natural rights but argued that these rights were not only the
rights to life, liberty and property. He believed that
individuals also have the right to participate in the political
process and have an opinion on the laws that govern their
lives. This concept is reflected in the writings of Jean-Jacques
Rousseau. Rousseau argued that "all men are born free and
equal."” He believed that liberty and equality are
characteristics of the natural state of man and that every
person, regardless of religion, race, or sex, is entitled to them.
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The central thinker was an English thinker named John
Locke. John Locke, also known as the father of liberalism,
was a great believer in the existence of natural rights. Locke
argued that every person has natural rights to life, liberty, and
property.

Regardless of a person's civil status, a truly free society
according to Locke is one that preserves the right of everyone
to these basic human foundations. Some argue that Locke's
concept of natural rights influenced Thomas Jefferson in the
drafting of the American Constitution.

As mentioned, according to Locke, there are three basic
natural rights. These are rights that should be granted to every
person (citizen or not, of whatever status), and they should not
be violated without justification. Locke's three fundamental
rights are: Life: Every person has the right to life. Liberty:
Everyone has the right to do whatever they want if it does not
conflict with the first right.

Locke's political writings were often intended to
provide a theoretical justification for the political views of
those who sought to eradicate the tyranny and arbitrariness of
the House of Stuart and replace it with a monarchy with
strictly limited powers.

6. Laying the Foundations for Social Science: David
Hume and other Scottish Enlightenment thinkers developed a
new “human science,” as all these writers (including, of
course, Adam Ferguson, John Miller, and William Robertson)
incorporated scientific analysis of human behaviour in
ancient, ‘“non-modern” societies into their encounter with the
forces of modernity. Modern sociology grew out of this, in
many ways, including its problematic relationship with a

26



modern eye toward the public that is not part of Western
modernity.

CHAPTER THREE discusses contemporary
philosophical theories and more specifically, the human rights
discourse that developed in the 20th century:

1. Civil rights versus natural rights — ‘Human rights’
are the rights that are granted to every person, regardless of
the additional characteristics that distinguish them from other
people. The French Declaration of the Rights of Man and of
the Citizen spoke of human and civil rights with the
recognition that there are rights that are granted to every
person regardless of who they are (e.g., the right to life). And
there are rights that are granted only to citizens (e.g., the right
to vote and to be elected).

2. Main aspects of the right to liberty: The first aspect is
general freedom of action, which means that a person has the
right to behave as he/she wishes if his/her freedom is not
restricted by law, and that any restriction of freedom requires
justification. The most general and accepted justification is
the prevention of harm to others or to society. The second
aspect includes special freedoms that are essential to the well-
being of the individual and the integrity of society.

3. The idea of the limits of human rights protection: the
most important practical question is not whether a particular
issue raises a civil rights problem, but whether a particular
infringement of civil rights is justified. The reason for this is
that human rights are not absolute, and sometimes protecting
them conflicts with the desire to protect other rights or values.

4. Substantive and deliberative rights: The rights to life,
liberty, equality and dignity are fundamental rights. These are
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rights that, in our opinion, must be respected due to a certain
perception of a person. The protection of these rights is done,
among other things, by imposing legal prohibitions on
unjustified infringements of them and by limiting the
authority of the legislator to take them. These rights are also
protected by general principles, such as the rule of law: the
claim that restrictions on rights can only be made by primary
law, explicitly and by requiring that any violation of rights be
done through a fair process.

5. Substantive democracy and formal democracy: The
origin of the human rights tradition is the desire to limit the
power of government and the ability of other individuals to
harm the most basic needs of human existence for every
person. Part of the problem in presenting the connection
between this tradition and democracy is the lack of clarity
regarding the characterization of democracy and its
justification. There is no doubt that a central part of the
concept is the form of government that recognizes the right of
its subjects to participate actively in decisions concerning
public affairs on the agenda.

6. The development and roots of the right to silence:
My task here is to examine the development of the right to
silence before we can examine its status in light of the
fundamental law of human dignity and freedom. Secrecy
against self-incrimination and the right to silence originate in
English law. In the 15th century, the Privy Council acted to
strengthen its powers in its war against opponents of the
regime. To this end, the British Parliament enacted the Star
Chamber Act in 1487, which granted a small committee of the
King’s Council the authority to investigate suspects and
witnesses and try them.
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In CHAPTER FOUR: There is a discussion of the
research question: How did the right to remain silent become
a constitutional right in Israel by analyzing the rulings of the
Israeli courts? That is, the influence of the Basic Laws on
criminal law and the right to remain silent according to the
rulings of the Supreme Court. The topics discussed in the
chapter are:

1. The right against self-incrimination: The legal
practice of the “right against self-incrimination” in all
Western legal systems, including Israeli law, is perceived as
one of the human rights in general and as part of the right to
due process in particular. This right, mentioned in various
laws, adopts the approach according to which it is forbidden
to force a person to “testify against himself”. Behind this
approach stands the principle that every person is innocent
unless proven otherwise — a principle derived from the
presumption of innocence.

2. The Israel Police’s obligation to warn a suspect of
his/her right to remain silent under the Basic Law on Human
Dignity and Liberty: According to Section 28(a) of the Arrests
Law (Criminal Procedure Law, 5756-1996), a police officer at
a police station must hear the detainee's words before deciding
whether to keep him in custody or release him. In other
words, before hearing his words, the police officer must warn
him that he is not obligated to say anything that may
incriminate him, since anything he says may be used as
evidence against him and his refusal to answer gquestions may
strengthen the evidence against him that will form the basis
for criminal prosecution. This section states that evidence can
be considered admissible if it was provided in good faith and
freely.
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3. Secrecy and silence regarding the disclosure of
documents in the light of the Basic Law on Human Dignity
and Liberty: Is there room for a distinction between immunity
from self-incrimination based on oral answers to questions
asked by a person, and immunity from self-incrimination
related to the delivery of documents held by a person? In the
Khouri case (Khori v. State of Israel, 1981), the Honorable
Justice Shamgar was required to make this distinction
between answers to questions and the delivery of documents.
He considered that immunity applies to both matters.

4. Invalidity of evidence collected in violation of the
principles contained in the Basic Law on Human Dignity and
Liberty: As determined in the Vaknin case, human dignity
value considerations should be preferred over the discovery of
the truth if a person's body is searched (Military Court of
Appeals and Others v. Vaknin, 1983). That is, a search of a
person's body without internal penetration can be considered,
in certain circumstances, as a serious violation of the person's
dignity and modesty and as a serious violation of sections 2,
7(a) and (c), and 8 of the Basic Law on Human Dignity and
Liberty of 1992. In other words, a search in violation of the
dignity and liberty of a person constitutes a violation of the
fundamental principles of preserving human dignity and
modesty.
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CONCLUSION

From the analysis of the rulings in the study, it can
indeed be said that following the constitutional revolution that
occurred with the enactment of the Basic Laws, there is a
certain subordination of criminal law to the Basic Laws that
protect the rights of suspects and defendants during the
conduct of proceedings by the prosecution against a defendant
who violated the norm that the public wishes to anchor to
avoid harm.

That is, in light of the review of the rulings and the
various scholars, it does indeed appear that the Israeli
Supreme Court succeeded, with the help of the Basic Law on
Human Dignity and Liberty, which established in Israeli law
principles such as protecting the life and liberty of the person
as a person, in raising the right to remain silent and privacy
from self-incrimination to the level of a constitutional right
stemming from a Basic Law. This means that violating the
constitutional right gives the court discretion to reject the
collected evidence in a gross violation of human dignity.
Indeed, rejecting evidence symbolizes the social price that
Israeli society is willing to pay to maintain the protected
constitutional value.

The Israeli Supreme Court emphasized this by stating
that everyone is obligated to respect constitutional rights and
ensure the proper protection of human dignity, including the
right against self-incrimination and the right to remain silent.

The lIsraeli Supreme Court also stated that without the
right to remain silent, we would give Israeli law enforcement
authorities a “free hand” to irreparably harm citizens while
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exploiting the authority’s position as a powerful entity, and
thus citizens who are being questioned by an authority could
be mistakenly convicted of a crime they did not commit
without their knowledge of the seriousness of the evidence
against them. This principle is called the “principle of
preventing self-incrimination.” In its rulings, the Israeli
Supreme Court took care to elevate this right to the level of a
constitutional right that protects every citizen who is being
questioned.

Therefore, the Israeli Supreme Court ruled that to
ensure the fundamental rights of a suspect or defendant in
criminal proceedings, it is necessary to prevent the legitimacy
of violating these rights in an unsanctioned manner to prevent
the right against self-incrimination and to ensure the status of
the right to remain silent as a constitutional right.

In addition, the court determines that the only way to
achieve this goal is by ineligible evidence and taking severe
disciplinary action against police investigators and
representatives of various state authorities who collect
statements from suspects and interrogate them without
warning the suspect of his legal rights while taking
unsanctioned measures whose use reaches the point of unfair
physical force that society sees as a violation of the Basic Law
of Human Dignity and Liberty, which establishes the citizen’s
right to freedom of choice.
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CONTRIBUTIONS OF THE STUDY

As a result of the research carried out, the following
scientific innovations can be considered as achieved:

1. Practical application of philosophical theories by
the courts: The study demonstrated that courts can apply
philosophical theories of human rights through judicial
rulings, even in legal systems that lack a formal written
constitution or an established constitutional tradition.

2. How a court can create a constitution in practice:
The study demonstrated that courts can transform human
rights that are not explicitly recognized in constitutional or
statutory law into rights with constitutional status through
judicial interpretation and precedent.

3. The development of the right to silence in Israel:
The study traces how the right to remain silent developed into
a constitutional right in the context of a legal system without a
constitution, such as the legal system of the State of Israel.
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RECOMMENDATIONS FOR FUTURE RESEARCH

While the study has examined how courts, even in the
absence of a constitution, can transform human rights written
in philosophical theories into constitutional rights that are
implemented in practice, it is certainly advisable for future
researchers to examine how courts in other countries (where
the right to remain silent and the right against self-
incrimination are not formulated in local law) can, through
their legal rulings, implement these rights in practice in their
own countries.

In addition, researchers in countries where law
enforcement agencies implement interrogation procedures that
violate suspects’ human rights could draw on the rulings of
the Isracli Supreme Court to examine how philosophical
theories of human rights can be implemented in practice
through rulings of their local courts.
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