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I. OBIIIA XAPAKTEPUCTHUKA HA TMCEPTAIIMOHHHUA TPY /I

§1. AKTYAJIHOCT HA TEMATA

Hacrosimoro wu3cnenBaHe € TOCBETEHO Ha  MpOOJEMHUTE, CBBP3aHU C
MaTepHaHOIIpaBHaTa ypenoa Ha [1aBloBHs HCK B IPa)K1aHCKOTO M THPTrOBCKOTO IPABO,
KOUTO UMAT Ba)KHO TEOPETHUYHO U IIPAKTUYECKO 3HAYCHHE.

Ha mnepBO MscTO, B OBArapckara JuTepaTypa JIMICBA CAMOCTOSITEIHO
MoHOrpauyHO wu3cienBaHe Ha HHcTUTyTa. Ciie 0OCTOGH aHamM3 Ha HaydHaTa
JuTeparypara o Ta3|u TeMa € yCTaHOBEHO, Y€ ChIIECTBYBAT peAuLla IPAaBHU U3CIIEABAHUS
Y CTaTUH, HO T€ Ca CETMEHTUPAHHU MPE3 IPU3MaTa Ha OTACIHU IIPOSBIICHUS HA UHCTUTYTa
U NPEIMMHO B O0JIaCTTa Ha IPa)KIaHCKOTO IMpaBo 0Oe3 Ja ce JaBa €JHO ISIOCTHO
U3CJIEIBAHE HA LIEIUs YaCTHOIPABEH UHCTUTYT.

Ha BtrOpo Mscto, IlaBiOBHAT HMCK MMa H3KIIOYUTEIHO TOJIAMO IPAKTHYECKO
3HQYCHUWE U € CBbpP3aH C MHOIO CJIOKHHU BBIIPOCH, KOWUTO BB3HUKBAT IIPU
IIpaBoNpwIaraieTo. ToBa Hajara U3BBPILIBAHETO HA KPUTHYEH AHAIIM3 HA HAaTpyllaHaTa
10 MaTepHsATa ChJIeOHA IIPAKTUKA, KOETO ChILO € IPEeJMET Ha U3cieiBaHeTo. Brnpocure
OTHOCHO TO3M IPaBEeH MHCTUTYT U MpeJ Heroara MpaBHa ypeada € Aaiu 1ie yCTOW Ha
HOBOBB3HUKHAJIUTE BCE MO-KOMIUIMIIUPAHU Ka3yCH OT TpaBHA M (akTH4YecKa IiegHa
TOYKA CIlydau IO IOBOJ YJOBJICTBOPABAHETO Ha IPaBaTa M 3aKOHHWUTE MHTEPECH HA
IPaBHUTE CyOEKTH, KOUTO y4acTBaT B IPAXKAAHCKUSA U ThPrOBCKHs 000POT.

Ha Tpero MSCTO, MHTEH3MBHOTO pa3BUTHE Ha  OOIIECTBEHUTE OTHOIICHUS,
IIPOJMKTYBAaHO OT HAIllpebKa B KYJITYpHO M TEXHMYECKO ecrecTBO Impe3 XXI B,
IIPEIIIOCTABs ¥ HAJIMYUETO HAa IMHAMUKA B PA3BUTHETO, U IPABHOTO IIPHUJIOKEHUE HA TO3U
uHCTUTYT. IIpe3 mocnenHuTe roavHu ce HAOMIOAABa SICHO U3Pa3eHO aKTHBU3MPAHE B
TBPTOBCKUTE M TPAKJAHCKOIPABHUTE OTHOLICHUS, NPOU3TUYALIO OT HENPEKbCHATH
U3MEHeHHs BBB (OpMUTE Ha THProBCKM OOMEH M TMOSBSBAHETO Ha HOBHU
CTpYKTypoomnpenensaimy (akTopu M OTPACIM, 3aBUCELUIM OT HOBUTE €JIEKTPOHHU
TEXHOJIOTHH.

He3zaBucumo, ye uma peauiia u3cieABaHUs U HAYYHH Pa3paOOTKH 10 OTHOIICHUE
Ha [laBOBUS MCK € HAJOXKUTETHO J1a Objae pa3paboTeH AUCEpTALMOHEH TPYHA, B KOWTO
TO3W MEXAaHMU3BM J1a CE pasriie[a OT Apyra IIpaBHa IJIeIHa TOYKa, CBbp3aHa KaKTO C Hal-
aKTyaJHaTa chJIeOHa IPAKTHKA, TAKa U C 0COOEHOCTUTE M TEHICHIIMUTE Ha IPAXKTaHCKUTE
U THPrOBCKUTE OTHOLICHHUS.

AKTyallHOCTTa Ha HW3CIEABAHETO C€ H3pa3siBa M B KPUTHUYHUS aHaJIU3 Ha

HECHBBPIICHCTBATA B MpaBHATa ypeada, KOETO HAJIOKU Bb3 OCHOBA Ha PE3yJNTATUTE OT



u3cienBaHeTo na OwbmaT Gopmynupanu Hikou npemioxeHus de lege ferenda.
[Tannemuynata oOcTaHOBKa pedieKkTHpa BBPXY OOIIECTBEHO-MKOHOMHUYECKUTE
OTHONICHHS, Thii KaTO C€ Ch3/1aBa YCJOBHS 3a 3aAbJI00YaBaHE HA KPU3H OT Pa3TUIHO
€CTCCTBO, BKIIKOUUTCIIHO U q)HHaHCOBO, KOE€TO OGYCJIaBﬂ HapaCTBAaHCTO HAa OMUTUTC OT
CTpaHa Ja JUIbXHUIUTE HEAOOPOCHBECTHO Jla HAMAIAT WUMYIIECTBOTO CH C Iel Ja

YBPEIAT KPEAUTOPUTE CH.

§2. Ilpeamer, eJIH U 3202494 HA H3CJIeABAHETO

[Ipeamer Ha w3cieABaHE HA AWCEpTallMOHHUA Tpyn € I[laBmoBUAT HCK B

TPaKIAHCKOTO M THPTOBCKOTO MpaBo. B HacTosmms TpyA € pasrienana ChITHOCTTAa Ha
[TaBnoBUsSI MCK KAaTO c€ MPOCI]EIsiBa HETOBUAT IMPOU3XOJl U HMCTOPUUECKO Pa3BUTHE,
CIEIMAIHO BHUMAaHUE € OT/ICJICHO Ha 0COOCHOCTHUTE, C KOUTO CE XapaKTepHU3Upa TO3U HCK
B OBJTapCKOTO YaCTHO MPABO U MO KOHKPETHO HETOBUTE M3MEPEHUS B TPAKIAHCKOTO,
OOJMTAIIMOHHOTO W TBPTOBCKOTO TMpaBo. M3cienBaHero oOXBalia CHITHOCTTA Ha
CyOEKTHBHOTO MpaBo Ha [1aBiI0B HCK, MPEANTOCTABKUTE 32 HETOBOTO MPE/sABSIBAHE, KAKTO
U TPaBHUTE MOCJIEIUIA OT OOSBSBAHETO HAa HEACWCTBUTETHOCTTA HA JCHCTBHUATA U
CHENKUTE Ha JUThKHHUKA. VI3BBPIIEHO € CPaBHUTEITHONPABHO U3CIeABaHE HAa (PPEHCKOTO,
aMEpPUKAHCKOTO, aHTJIMACKOTO, TEPMAHCKOTO M UTAJTUAHCKOTO 3aKOHOJATEJICTBO, KAKTO
u Ha yactHUTe Koaudukanuu (PECL u UNIDROIT).

JucepTallMOHHUAT TPYJ MMa 3a LeJd M3BBpIIBAHE HAa CHBPEMEHEH aHalu3 Ha
[TaBnoBHs KCK W HETOBOTO TPHIIOKEHHE B pamkuTe Ha EC; nma u3ciensa ocoOeHOCTUTE
Ha [laBnoBUST HWCK B HMCTOPHYECKM U CPAaBHUTCIHONPABEH IUIaH- Tperjea Ha
3aKOHOJIaTEJICTBATAa HAa HAKOW OT BojemuTe abpkaBu B EC; ma pasriena marepusita B
OBITAPCKOTO 3aKOHOJATENICTBO B MATEPUAIHONIPABEH CMHUCHI, B T.4. KATO CYOEKTUBHO
MOTECTAaTUBHO TpeodpasyBalio MpaBO Ha KpeauTopa Aa 3alluTH CBOUTE WHTEPECH,
HETOBHUTE MPEANOCTABKH W MIPABHU TOCIEIUIN KAaKTO B TPAXXAAHCKOTO MPaBO, Taka U B
THPTOBCKOTO MPABO, B T.4. B X0/1a HA TPOU3BOICTBOTO 10 HECHCTOSATEITHOCT; J1a OTOCIICIKH
3HAUEHUETO W MPUIIOKEHUETO Ha TO3M MCK B OBJIrapckara mpaBHA JEHCTBUTEITHOCT U
HEroBUTE HaJHAIMOHAIHMU u3MepeHus. llenu na ce HampaBu M aHANIM3 Ha MO-Ba)KHATA
chAcOHA MPAKTHKA BBB BpB3Ka C NMPUIIOKeHNETO Ha [1aBinoBHs UCK, B T.4. U MPAKTUKATa
Ha Cpaa Ha EC, cpeOHaTa mpakTUKa Ha TpaKIaHCKaTa U ThproBckuTe kosieruu Ha BKC.
[Ipe3 nocnenHuTe HAKOIKO TOJAUHM TS ThPIIU Pa3BUTHUE U CE€ MPOMEHS B CBETIMHATA Ha

npaBoto Ha EC, koero MMa Bce MO-TOJNsIMO 3HaueHHe 3a PemyOnuka bbiarapus.



OcHoBHaTa 1€ Ha U3CJIEJIBAHETO € J1a Ce U3SICHU ChIIHOCTTa Ha [laBmoBus HCK U Na ce
U3rpajiv €HO €IMHHO U HEPOTUBOPEUNBO pa30upaHe 3a HHCTUTYTA.

3a OCBIICCTBABAHCTO Ha TIMOCTABCHUTC MNCJIW Ca OYCpTaHWM W 3aJaYUTC HaA
U3CJIE/IBAHETO:

» Ja ce aHaNM3Wpa JeHCTBallata HOpMaTWBHA ypemba B PemyOimka bwirapws,
PenryOnnka ®pannms, denepanna PenyOmmka ['epmanus, Wrtamms, CALL u
BGHI/IKO6pI/ITaHI/IH B MaTCpuATa Ha ITaBnoBus HUCK, KAKTO U OTHOCUMHUTEC KbM HCA
HOPMAaTUBHU aKTOBe Ha EBpormelckusi Chi03, KAKTO ¥ HEHOPMATHBHHUTE aKTOBE
karo PECL u UNIDROIT;

» JIeTAJTHOTO pasriiekIaHe Ha CyOSKTUBHOTO MaTEpUATHO MpaBo Ha [1aBioB uck-
IMOHATHUEC, TCOPHUU U 3HAYCHUC,

» OO0cToeH aHaNIM3 HAa MaTCPUAHONPABHHUTE MPEANOCTABKH 33 YIPAXKHSIBAHE Ha
cyOekTUBHOTO npaBo Ha [1aBioB uck;

» AHanu3 Ha chlieOHATa MPAKTHKA, OTHOCHMa KbM MaTepHUsITa.

» Pasrnexnane Ha e(pEeKTUTE, KOUTO MOPAXKAa YCHCUIHOTO peali3upaHe Ha TOBA
IMpaBo 11O OTHOIICHHUEC HA JIMILAaTa.

» CpaBHeHHE ¢ IPYTH CXOJHH MTPABHA UHCTUTYTH;

» @opmynupaHe Ha KOHKPETHH MPEIIOKEHU KbM 3akoHopatens de lege ferenda.

§3. TeopeTHYHO ¥ NPAKTHYECKO 3HAYECHNE HA NMCEPTANMOHHNS TPV

[TaBIOBHAT HCK € IPEIMET Ha U3CIIEABAHE KAKTO HAa IPAKIAHCKOTO MaTEPHAIIHOTO,
Taka U Ha TPakKJaHCKOTO MPOLIECYyaTHOTO IpaBo. MIMEHHO TOBa OTpa3siBa CHIIHOCTTA U
o0xBaTa Ha TeMara, KOETO sl OTKpOsIBa C IIUPOKO MpuiioxkeHue. [1aBIoBUAT UCK € ypeaeH
B wi. 135 mo Obarapckust 3aKoH 3a 3aJbJDKEHUSATa M JOTOBOPUTE U C€ M3pa3siBa BHB
BB3MOKHOCTTa Ha KpeIuTopa Ja oOsBM 3a HEJACHCTBUTEIHH 10 OTHOIICHHE Ha HETro
NeUCcTBUATA, KOUTO AIBKHUKBT € IMPEANPHUEN ¢ Led Aa YBPEeIu KPEAUTOPOBUS UHTEPEC.
B noxrpuHara chliecTByBa CIIOp OTHOCHO CBHIIIHOCTTA Ha TOBA IIPABO, 1aJId TO MMa BEILEH
XapakTep WM OOJMrallMOHEH XapakTep, KOMTO apryMeHTHpPAaHO ce MW3SCHsBa B
JUCEPTALlMOHHHUS TPY.

Hacrosmoro u3cienBaHe € MocBEeTEHO UMEHHO Ha MaTepUAHOIPABHUTE acleKTH
Ha [laBmoBHMsS HMCK KaTo CyOEKTMBHO IpaBO, YPEIEHO KaTo IMPAaBHO TrapaHTHpaHa
BB3MOXHOCT Ha €/IHO JIMLE KPEAUTOpa Ja MOJIY4YH OIPENEICHO HUMYILECTBEHO WU
HEMMYIIECTBEHO Oyiaro- yAOBJIETBOpsBaHE Ha B3eMmaHeTo cH. llocTaBeHuTe 3a

PasriacxKaaHe B HACTOAIIOTO H3CJICABAHC BBIIPOCH MMAT HE CaMO TCOPECTHYHO, HO U



roJsIMO TPaKTUYECKO 3HAYEHHE C Orjie]l MOCTUraHe LEJUTe Ha H3IBIHEHHETO Ha
YacTHOMNpaBHUTE oOTHoweHus. [IpakTuueckoTto 3HaueHue Ha [laBmoBUS HCK B
OBArapcKOTO TPAXKTAHCKO M THPrOBCKO MPaBO HMMa U3KIIOYUTEIECH XapakTep.
[Tokasarenen 3a ToBa e romemusi ooem ot chaebna npakrtuka Ha BKC. [pyr dakrop,
KONTO 00yCIaBs MPaKTUYECKOTO 3HAUEHUE € PA3BUTHUETO HA TPAXKIAHCKUS U ThPTOBCKHS
000pOT, KOETO OT CBOSI CTpPaHa BOJM /0 PA3NIMYHU YBPEXKIAIlW ICHCTBUS, KOUTO ca
pe3yaTar OT YOBEIIKH BOJIEBU aKT.

Taka HapedyeHata ,,JOOPOCHBECTHOCT Ha JIBKHUIMTE S BCe IIOBEYE CE€
KOMIIPOMETHPA Mpe3 MOCIeIHUTE TOUHHU U ce HaOIIoAaBa pbCT B ChlleOHATa MpaKTUKa
Ha HCKOBeTe ¢ TmpaBHO ocHoBanue wi. 135 33J[. B ycrmoBusita Ha u3BBHpEIHA
enHuIeMHOJIOrMYHa O0OCTaHOBKAa BCE IMOBeue ce 3aabidodaBa MexIy(dupmeHaTa
33 UTBXKHSIIOCT, KOETO € OIle eauH (hakTop, KONTO BIUse Ha MOJOXKHUTEIHUS TPEHI PU
Opos Ha Jienara 3a 3auuTa rnpasaTa Ha [laBmoBus kpenuTop.

[TonpoOHUAT aHamM3 Ha MaTepHsTa SCHO M OTYETIIMBO IMOKa3Ba, Y€ Makap U 3a
OTIpeNieNIeH TepuoJi OT BpeMe B COIMAIHO-MKOHOMHMYECKOTO pa3BUTHE Ha PemyOmnka
bbarapusi dyacTHaTa WHHMIMATHBA Ja € MPEYCTAaHOBHMJIA CBOETO CHIIECTBYBAHE,
YaCTHOIIPABHUTE OTHOIICHUS Ca MPOABDKUIM J1a ChIIECTBYBAT, Makap M MO-ciaabo.
PesyntarsT BHKIaMe B OCKBIHATA ChACOHA MpakTHKa B ieproa ot S0-te ronunu Ha 20
BeKk 10 90-te roxuuu. [laBIOBHAT MCK MMa [abJira HCTOpUs Oens3aHa KakKTO OT
MPOTUBOPEUNBA MPAKTHKA, TAKa U OT MOCIE0BATEIHA U MTOCTOSHHA TaKaBa.

Tps6Ba qa oTdenexum, ye pasnopeadara Ha ui. 135 ot 33/ mpurTexasa exHa MHOTO
Ba)kKHA 0COOEHOCT, @ MIMEHHO YCTOWYMBOCTTA CH BBB BpeMeTo. To3u (akT pa3dupa ce He
TpsiOBa /ja ce abCoMIOTU3Mpa M Ja ce MPEyTBBPXKAaBa HEeHaTa YHUKAIHOCT, 3aII0TO
rojeMusiT 00eM OT chleOHa MPAKTUKA € MOKa3aTeNIeH 3a MPAaKTUYECKUTE MpoOIeMH B
mporeca Ha IpaBonpuwiaraHeTo. JlucepranmoHHHUAT TpPyA € IIOCBETeH KakToO Ha
IpaKTUYeCcKaTa, Taka U Ha TEOpEeTUYHATa OCHOBA. TpyabT OTUMTA IPUHOCA, HATIPEIbKA B
pa3dupaHeTo, IpeoosiBaHe Ha MPOTHBOPEUUATA C LeJl U3ThbKBAaHE Ha 3HAYMMOCTTA Ha

ITaBmoBus uCK 3a TPaXXJAaHCKOTO U TbPTrOBCKOTO IIPAaBO.

HezaBucumo ot HU3BBPIICHUTC 3aKOHOAATCIIHU ITPOMCHHU NIPC3 TOAUHUTE, MHOT'O OT
HpO6HeMI/ITe Ha ITaB10oBHS HCK OCcTaBaT IIOHACTOAIIEM, a C U'BMECHCHHUECTO Ha 06HIeCTBCHO-
HKOHOMHUYCCKUTC OTHOLICHUSA BB3HUKHAXAa WU HOBU BBIPOCH, KOUTO BCC OLIC HC Ca

N35CHCHU OT IIPpaBHATA TCOPUATA.



§4. MeTo10J10rUsl HA TUCEPTANMOHHOTO U3CJaeABAHE

B Tpyna ca uznon3BaHu OOIIOHAYYHHU M CHEIMAIHU METOAM 3a MPOBEKIAHE Ha
Hay4yHU u3cIenBaHMA. MeronuTe, KOUTO Ca U3MOJI3BAaHUM B HU3CICABAHETO ca
XapakTEepHUTE 3a BCAKa LMBWIMCTMYHA HAayKa, a HMEHHO: JOTMaTUYHHUSA H
CUCTEMAaTUYHUSl AaHAIU3; CPAaBHUTCIIHOIPABHUAT M MCTOPUYECKUAT METOJ IpHU
U3CJIEIBAHETO HAa OTIECIHUTE 3aKOHOAATENCTBA. VICTOpHUYECKHMAT METOX CIyXKHU 3a
YCTaHOBSABAHE HA MPOM3X0Ja HAa WHCTUTYTa HA HEJCHCTBUTEIHOCTTAa Ha JNEHUCTBUSA U
CHCNIKM Ha JUIBXKHHUKA CIPAMO KPEOUTOpPa, HErOBOTO PA3BUTHE B UCTOPUYECKH IUIAH.
CpaBHMTEIHONPABHUAT METOJl CIY)KH 3a M3sICHABaHE Ha creuupukata B IpaBHATA
ypeada Ha MHCTUTYTa B Pa3lIM4HU 3aKOHOJATeCTBA. ToM gonmpuHacs 3a peleniusTa Ha
3aKOHOJATEIHU PEIICHHS B YY)KI0TO 3aKOHOAATENICTBO, KAKTO U IIPEIIOPBKH, 3aJI€THAIN
B YaCTHUTE KOJIUPUKALMH.

IIpunara ce TteopusATa 3a HAJIMYHETO HA CHOTBETHATA TEPMHUHOJIOIHS,
OIIPEIEIAHETO Ha CTPYKTYPaTa U CHIIHOCTTA HA IIPABHUSI UHCTUTYT.

W3cnenBaHeTo cU CIIy>)kKM M C METOAWUTE Ha (hopMaiHaTa M IpaBHa joruka. To
noJjiara Ha KPUTHYEH aHAJIMW3 IPAaKTHKaTa 0 NpUIoKeHueTo Ha IlaBnoBus HcK B

IPAKIaHCKOTO U ThPTOBCKOTO IPABO U IIPABU IIPEIJIOKEHUS 33 YCHhBBPLICHCTBAHETO UM.

§5. HayyHa HOBOCT HAa TPVAA

JlucepTalmoOHHUAT TPY ChIbpKa CISTHUTE OCHOBHH HAYYHU MTPUHOCH:

1. 3a mppBU BT B OBJTapCcKaTa MpaBHA JIMTEpATypa CE U3BBPIIBA ISIJIOCTHO
u3cienBane Ha [1aBoBUs UCK B IPaKJaHCKOTO U ThPrOBCKOTO MPABO.

2. Pasrnenana e HoOpMaTUBHATA ypeada B HCTOPUYECKH IIJIaH, KaTO CE M3BEXKAAT
MOJIOKUTETHUTE 3aKOHOATECIIHA PEIICHUS B IIPOIleca Ha TAXHOTO Pa3BUTHE.

3. W3cnenBanu ca OTAETHHUTE NPEANOCTABKU 3a YIpaKHSIBAHE HA MPABOTO Ha
[TaByiOB KCK B TpaXJaHCKOTO U ThPrOBCKOTO MPaBo.

4. AHaJII/I3I/IpaHI/I ca HpaBHI/ITe IIOCJICAUIIN OT OGSIBSIBaHeTO Ha OTHOCUTCJIHATa
HEJICHCTBUTEITHOCT Ha JCUCTBHUATA W CACIKUTE Ha JUTH)KHUKA B PE3yJITaT HAa YBaKEH
ITaBIOB HCK.

5. W3cnenBaHeTo € M3BBPILEHO U B CPABHUTEIHOIPABEH ACIEKT, MPU KOETO ca
pa3rne):[aHH 3aKOHOJAaTCJIHAU peH_ICHI/ISI B CTpaHI/ITe OT KOHTHHCHTAJIHOTO HpaBHO

cemeiictBo- P. @pannus, OP.I'epmanns, Utanus, KakTo U OT aHIVIO-aMEPUKAHCKOTO



npaBHO cemelcTBO - CAILl m Anrnusg. Cplio Taka ca pasriielaHd M aKTOBETE Ha

MEXIYHApOIHU OPraHU3aIlNH.

6. Bn3 ocHoBa Ha CpaBHUTCIHOIIPABHUA U UCTOPUUCCKHUA MCTOAN Ha U3CJICABAHC
Ca HaITpaBCHU MPEAIOKCHHUA 3a 3aKOHOAATCIIHA ITIPOMCHU B MAaTCpUATA HA ITaBnoBHS HCK

B PenryGnuka bearapust.

§6. O0eM U CTPYKTYpA

B cTpyKTypHO OTHOIIEHHE AMCEpTAlUsATa Ce ChCTOM OT YBOJ, TPU TIJIaBH,
3aKJIIoueHue, oudmuorpadusi, e1eKTpOHHH U3TOYHULU. OTOCIHUTE IJIaBH ChABPXKAT 110
HSIKOJIKO TOYKH W TIOJITOYKH, O3HaUYeHU ¢ apadbcku nudpu. Hanpasenu ca 385 Genexku
nop nuHus. bubnuorpadusita ce cbCTOM OT 3ariaBus Ha OBJITAPCKH, (PPEHCKH, HEMCKU U
AHTJIMHCKHU.

B obGem ot 213 cTtpanunm, B TOBa 4uciao M OuOIMOrpadus Ha HM3IMOI3BAHATA
auteparypa B o0em 15 crpanunu. [TocnemnoBarenHoCTTa Ha U3JI0OKEHUETO € 00yCIIOBEHA

OT IMOCTAaBCHATA HAY4YHa 3a/lada Ha U3CJICABAHCTO.

II. CTPYKTYPA U CHbABPKAHUE HA TIMCEPTAIIUATA

1.YBo

B yBozma e o0ocHOBaHa akTyaJlHOCTTa Ha TeMara, OYEpTaHM ca LEJIUTE Ha
JIUCEPTALMOHHUS TPYJ U OCHOBHHUTE JMHUHU Ha pa3BuTue Ha [laBnoBus MCK, KakToO U
HErOBOTO TEOPETUYHO U MPAKTHUYECKO 3HaueHHe. [locoueH e npeamera Ha U3cieBaHe B
JUCEPTALlMOHHUS TPyJ, KaTo € HalpaBeHa yroBopkara, ye IlaBioBusT HCK e ce
pasriexja B MaTepUAJIHONPABEH CMUCHI, a Ca U3KIIOUEHH CHIIUHCKUTE MPOLECYaTHU
acIeKTH Ha MCKa OT IIPEeJMETa Ha aHAJIU3 B U3CIIEIBAHETO.

Bwanpuera e te3ara, ue [1aBIOBUAT UCK € €IUH OT CHIIECTBEHUTE CIIOCOOH, Upe3
KOUTO MOraT /1a c€ 3alllMTaBaT IpaBaTa Ha KPEAUTOPUTE B PA3JIMUHHU IO ChABbPKAHUE
NPaBOOTHOLIEHUs T'PaKIAHCKOIPAaBHU, OOJIMralMoOHHM U ThproBcku. C orinex Ha
(GopMHpaHUTE B NPOIBDKEHHE Ha CTOJETHS TPAJAMLUU TO3M MEXaHU3bM € Jl0Ka3all
CBOETO HEOOXOAMMO MPUJIOKEHHE 33 BHACSHE HAa CUTYPHOCT B TPaKIAHCKOIPABHUTE
OTHOILEHHS M ThPTOBCKUS 000poT. [IpakTHYECKOTO My MPHUIIOKEHUE U KbM HACTOSIIHUS
eTan He oTciaadBa CBOETO 3HAYCHHE, N0 CKOPO MPUIOOMBA APYTH U3MEPEHUs C OrJIe]
BB3HUKBAHETO Ha BCE IT0OBEYE U I0BEYE YACTHOIPABHU OTHOILEHUS ¢ MEX/yHapOEH WU

I'bK TPAHCTPAHWYEH €JIEMEHT B YCJIOBMSTA Ha HEMPEKbCHATO Pa3BUBAIL CE€ BHTPEIICH



na3ap B pamkure Ha EC W paspacrBamiara ce ThProBCKa IOJHMTHKA Ha ChIO3a C IIET

pa3BUBaHE Ha THPTOBCKUS 000POT.

§2. I'1aBa nppBa. IIpaBHA CLIMHOCT M HCcTOpPHYECcKO H3cjaenBane Ha IlaBjoBus NcK

['maBa mbppBa € IOCBETEHAa Ha MPOU3XOAA M HMCTOPUYECKOTO pPa3BUTHE Ha
[TaBmoBus uck (Actio Pauliana) B ropunnueckure Tpaguiuu Ha JlpeBeH Pum u cien
pasnaganeto Ha Pumckara umnepus. B T1.1.3 or I'maBa IlppBa Ha Hacrosmata
JUCepTaIs € pasriiejaHa 3akoHoAaTenHaTa ypenoa Ha [1aBnoBust HCK B TPaskJaHCKOTO
U TBPrOBCKOTO IMPAaBO B CTPAHUTE OT KOHTHHEHTAJIHATAa IIpaBHAa cuctemara kato P.
Opanrus, OP. 'epmanust, Utanus, npu oTurTane Ha ChAcOHATA MPAKTUKA B TE3H CTPAHH.
[IpernensbT Ha TEOpUSATA U MPAKTUKATA CITY>KH KaTO OCHOBA 3a HAaIIpaBaTa Ha CPABHUTEIICH
aHaJM3, KOUTO J1a OTKPOU OIUTA Ha APYTUTE AbPHKABU C 1I€J1 EBEHTyaIHA IPUEMCTBEHOCT
B OBJITAPCKOTO TPAKIAHCKO U THPTOBCKO 3aKOHOJATEIICTBO B MaTepusra Ha [laBmoBus
WCK. AHamu3upaHu ca TEKCTOBETE OT IpaKJaHCKUTE Kojaekcu Ha P. ®panuwms, OP.
I'epmanus u Uranus, nocBerenu Ha IlaBmoBus mck. Ha cnenBamio MsacTo, € HanpaBeH
nperyien Ha ypendara B crpanu, kato CAIll u BenukoOpuTaHus, KOUTO ca 4acT OT
AHTJIOCAKCOHCKaTa mpaBHa cuctema. Ot0ensi3aH € TeXHHS NPHHOC 3a MpaBHATA
JOKTPHHA, KaTO ca OTYETEHH Bb3MOXKHOCTUTE 32 IPUEMCTBEHOCT Ha JOOPU MPAKTHUKHU OT
te3u cTtpand. Cren HampaBeHUS CpPAaBHUTEIHOINpPAaBEH aHaiu3 ce 3alens3Ba, ue
,MaTpHIara‘‘ Ha yBpEXKIAIIUTE ICHCTBUS MO OBITapCKOTO MPaBO M U3MaMIIMBUTE
JIEUCTBUA MO AHTJIUMCKOTO M aMEPUKAHCKOTO NPaBO MMAT €IHAKBU KOpeHU. Makap ue
JIBET€ CHUCTEMH- AHIJIO-CAKCOHCKAaTa M KOHTHMHEHTAJIHATA CE€ Pa3BUBAT Ha IPHUHIUIIHO
pa3IMYHU OCHOBM, ce 3a0eisi3BaT HEMaJIKO CXOJICTBA B IpUJIaraHeTo Ha CXOJHU
UHCTUTYTHU. TpsaOBa ga oTOenexnum, ye mopaau pakra, 4e puUMCKOTO IIPABO CE € 3apOTUIIO0
Ipeau MUCAHOTO AHTJI0-CAKCOHCKO, C€ yCellla HErOBOTO BJMSHUE M B IMpELE/ICHTHATA
npaBHa cucrteMa. KaTo renepaneH U3BOJ MOXKE Jla C€ TOCOYH, Y€ ChIAMHUTE Ha 0OIIOTO
IpaBoO MpOSABSIBAT MO rojisiMa cB0OOAA B THIKYBAHETO M M3BEXKIAHETO HA 3HAYKH 3a
M3MaMHOCT ¥ Bb3MOXHH YBPEXKIAIIN ACHCTBHSI, OTKOJIKOTO OBJITAPCKUTE ChINH, KOUTO
OT CBOSI CTpaHa ca CTPUKTHHM B MPHJIAraHETO Ha 3akoHa (stricti iuris). Cucremara Ha
001I0TO MPaBO HU MPEJICTaBs apryMEHTAIMs Ha HOBU U Pa3InYHU YBPEXK AU IEHCTBUS,
KOUTO OMXa MOTJIH Jia ce Bb3npueMart u B PemyOnuka bearapus.

HampaBen e cbino mnapanen BbB Bpb3Ka ChC 3HAYCHUETO HAa HAJIUYHUTE
TPaXXTAHCKHU U ThPTOBCKH KOTU(PUKALIMY B CPABHSBAHUTE NHPKABU U JIUTICATA HA TAKUBA

B P. bparapus, karo e aHanu3upaH onuThT Ha ObJIrapckara npaBHa OOIIHOCT J]a HAallpaBu
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rpaxaancka konuduxamus B Permybnuka bearapus u orpeau msicro Ha [1aBnoBus uck B
HEero ¢ noAarorBeHus npe3 cenremBpu 1999 r. [Ipoekr 3a ['paxknancku kogekc. Makap u
TEeMara 3a ChCTaBsHE Ha ['pakIaHCKU KOAEKC /1a HE € MOBIUTraHa Beue B MPOIBbILKEHUE
Ha 20 T., U3pa3eHO € CTAHOBUIIIE, Y€ TsI HE TPSOBA J]a Ce U30CTaBs HAITBITHO KaTo 3ary0eHa
Kay3a, a TpsiOBa J1a ce OTYeTaT KPUTUKHUTE MO U3TOTBEHHS Beue MPOEKT, /1a C€ Bb30OHOBHU
nebara, 3a 1a MOKe BCe MOBeYe U MOBeUe IOPUCTH J1a U3Ka)KaT MHEHUE U MO3ULIUA, TaKa
ye J1a HEe Ce CTHra J0 MNPEXIECBPEMEHHO WJIM HEHAaBPEMEHHOTO IMPUEMAaHE Ha TO3U

JKU3HCHO BAKCH HOPMATHBCH aAKT 34 6’bJIFapCKOTO rpa>xZ1aHCKO IIpaBo.

§3. I'maBa Btopa. IIpaBHatra vpendoa Ha IlaBJoBHS HCK B 0LJrapcKkoTo

3AK0HO0J1ATCJICTBO

B rnaBa BTOpa € HampaBeHa mpaBHa Xapakrtepuctuka Ha [laBnoBus uCK B
OBITapCKOTO 3aKoHOMATeNcTBO. Mpmesra na IlaBmoBusT uck € ga ObAe 3ama3eHo
JUTB)KHUKOBOTO MMYILECTBO C OTJI€J YIOBJIETBOPSBAHE HA KpEIWTOpa, KAaTO TOBA
MMYIIECTBO € 3aCTPALIEHO UMEHHO OT Pa3MOPEeIUTEIHU JEHCTBUSA OT CTPAaHA JUTbKHHKA.

Ha nmbepBO MsAcTO ce moauepraBa, 4€ MO CBHUIECTBOTO CH TOW MpeACTaBisBa
cyOeKTHBHO MpaBo, BeIpeku ye B 33]] e HapeueH uck. B HacTosara riaBa € u3scHeHa
Ta3u MpoOJIeMaTHKA.

Ha cnenpaio mscro, cienBa 1a ce U3TbKHE, 4e peain3upaneTo Ha [laBnoBus uck
C€ OCBUIECTBABA HA IJIOCKOCTTA HA €JHA CJIO)KHA CX€Ma OT MPABOOTHOLICHUS, YHUUTO
CTpaHu, (DaKTHYECKH CHCTAaBH, MPABHU TMOCIEIWIM M JCWCTBHE MO OTHOIICHHE Ha
pa3IUYHUTE TPAXKIAHCKONIPABHU CYOEKTH Cle[Ba Jla c€ M3SCHAT, 3a Ja MOXKE Ja ce
MPUJIOKHU Ha MpakTuka. HampaBeHO € pa3rpaHWYE€HHETO Ha MPABOTO HA MCK MO Wwi. 135
ot 33/] B MmarepualHONpaBeH U npouecyaneH cMucoi (m. 1.1.1 um.1.1.2).

B 1.1.2 e [IaBnoBuAT UCK € pa3rienaH KaTo cyOeKTHBHO mpaBo. V3moxeHu ca
CBIIECTBYBAIMTE B TECOPUSTA PA3IUYHU CXBAILAHUSA 32 XapaKTepa Ha MPaBOTO, 3 UMEHHO
3a ,,BeIIHUs ‘, ,,00JUTAIlMOHHN ‘ U ,,CMECEHHUA " * XapakTep Ha mpaBoto. Cien o6cToeH
aHaJIM3 Ha Pa3JIMYHUTE TEOPETHUYHM TJIEUIAa OTHOCHO ChIIHOCTTA Ha [laBmoBUs HUCK.
ABTOpPBT C€ IPUCHEUHSABA KbM CbBPEMEHHUTE JOKTPUHEPHU CXBallaHus, ye [laBnoBust
UCK KaTo CyOEKTMBHO MpaBO MpEJCTaBsABa MOTECTATUBHO MPaBO OT KaTeropusATa Ha
npeoOpasyBaluTe, C KOETO Ce LEJIN OCBHIIECTBSIBAHETO Ha MpaBHa MIPOMsHA- 00sBsIBaHE
3a HEACUCTBUTEIHO JEHWCTBUETO HA JUIBKHUKA [0 OTHOLIEHWE camo Ha [laBioBus

KpEeauTOp, HO HC U 11O OTHOIICHUC Ha BCUYKH.
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Ha cnenpario mscto, Ha 6a3a aHaaM3a Ha TEOpUATa U IPAaKTHKaTa ce 000CHOBaBa
U3BOJIa, Y€ B OBIrapcKOTO 3aKoHOJATesNcTBO [laBIOBUSAT HMCK ce ypexaa ¢ JBa
(haKTUYECKU ChCTaBa, YUITO EIIEMEHTEH ChCTAB C€ pa3linyaBa B CyOEKTUBEH CMUCHI. UII.
135, an. 1 ot 33/ cyOeKTHBHOTO YCJIOBHUE 3a PESBABAHE HA HCKA CEe U3pa3siBa B 3HAHUE
3a yBpeXkKJaHe, JOKaToO B chcTaBa 1o 4wi. 135, an. 2 ot 33/] B HaMepeHue 3a YBpexKIaHe
WIM KaKTO MPElM3HO CE€ € Hu3pa3ui 3aKoHOoJaTens: ,,lIpeHa3HAYeHO Ja YBpPEIu
kpeautopa‘‘. B 1.1.4 u 1.1.5 e u3BeneH eIeMEHTHUAT chCTaB Ha [1aBnoOBUS MCK MO YL
135, am. 1 33J] u un. 135, an. 3 33]1. CrenualHO BHUMAHKE € OTICIICHO HAa BCIKA €QHA OT
npennocraskure (m.1.4.1 Hanuuyuemo na e3emane, m. 1.4.2 Yepexcoauwomo
oeiicmeue, m. 1.4.3 3nanue 3a yspeicoanemo) Kato ca OTYETEHU U OCOOEHOCTHUTE TIO
JUHYS Ha CyOEKTUTE B CIIO’KHATA KOH(HUTYpallvs OT OTHOIICHHUS BBB Bpb3Ka ¢ [laBmoBus
uck (m. 1.4.1.1 Ilpasnomo nonoxcenue na kpeoumopa, m.1.4.2.1 Kauecmeomo
Onvotcnuk). OTHOCHO HATMYMETO HA B3EMaHE TO CJejBa Jia € JICMCTBUTEIIHO, TOECT HE €
HUIIOXHO M CBHILIECTBYBa MpaBoMepHO B mpaBHHUS Mup. ChIIO Taka TOBa MpaBO Ha
B3eMaHe He TpsAOBa Ja 0bJIe OraceHo Mo JABHOCT M MIPEKPATEHO Ha HIKAKBO OCHOBAHUE.
C orznen HOBOBBBEJEHUS MHCTUTYT Ha a0comtoTHATa JaBHOCT B 33/] e HampaBeH 00CcTOeH
aHAIM3 M ca M3JIOXKEeHHM Bpb3kuTe Ha IlaBiaoBus wuck c¢ oO0dBeHHS 3a
MPOTUBOKOHCTUTYLIMOHEH § 2 Om HnpexooHume u 3aKuioyumenHume pasnopeoou Ha
3axona 3a donvanenue Ha 3axona 3a 3a0vadxceHusma u dozogopume (B, op. 102 om
1.12.2020 2.) ¢ Pewenue Ne 4 om 20 anpun 2021 2. no koncmumyyuonuo oeno Ne 1 om
2021 e. JluckytupaH € BBIPOCHT KOra (B KO MOMEHT) BB3HHKBA ,,B3€MAHETO ‘ TIO
cmuchia Ha wi. 135 ot 33/1. 3a conmuaHa OCHOBA € M3MOJ3BaHa ChAcOHATa MPAKTHKA,
KOSATO HEETHO3HAYHO U Mo-crnenuanto B Pemenue Ne 1397 ot 29.11.1993 1. no rp.a. Ne
36/93 r. ma IV r.0. Ha BKC pasuckBa npobGiema. Pemenuero Oyaum uHTEepeca Ha
JTOKTpUHATA, Thi KaTO JaBa MO-HECTaHAapTeH MpUMEp 32 MOMEHTAa Ha Bb3HHMKBAHE Ha
,,B3EMAHETO ‘, KOETO OT CBOSI CTpaHa € JaJio MOBOJ] Ha BbPXOBHUTE CHAUU J]a ONPENEsIT
JeMapKalMoOHHATa TMHUS pU cyOcyMupaHeTo Ha (pakture o [1aBnoBHst HCK CHOTBETHO
0] XMIIOTE€3aTa Ha NpaBHaTa HOpMa Ha wi. 135, an.1 unm un. 135, an.3 ot 33/1.

OYHKIMOHATHO HAJIWYMETO Ha B3€MaHE € CBBP3aHO CbC CBOS HOCHTEI.
Pasnopen6ara Ha wi. 135 ot 33]] siCHO W HEABYCMHUCJICHO HM3[UTra KaTo TUTYJISAp Ha
MOTECTAaTUBHOTO TMPABO KPEAUTOPHT, HA KOHTO € MpeaoCTaBeHa BBH3MOXKHOCTTA Ja
OTMEHU YBPEXKIAIIUTE JACUCTBUS Ha JUTBXHHKA CIPSIMO HETO M J1a BBH3CTAaHOBU
HapyILICHUETO B MPABOMEPHOTO Pa3BUTHE HA OOTUTALIMOHHUTE OTHOLICHHUS.

B 0000menne Ha TOpHOTO MHOrooOpa3uWe Ha WM3TOYHHUIIUTE TO € 03 MpaBHO

3HAa4YCHUEC 3a q)aKTI/I‘-IGCKI/ISI cbcTaB Ha IlaBnoBus HCK, HO TO MNOpcAonpeuacia

12



BCEOOXBATHOCTTA HA OTHOIIEHUsATA, cripsiMo kouto wi. 135 33]] ce mpunara. Taka, ce
U3BEK/a YHUBEPCATHOTO MPHIOKEHNE Ha PEBOKATOPHUSI CK CIPSAMO HEOTPaHUYEH KPbI
OT OTHOIICHHS, KOUTO Ca BH3HHMKBAIM W/WIIM MOTAT J1a BH3HUKHAT B TPAXKIAHCKOTO U
THPTOBCKOTO HHM TMpaBo. B KOHTeKkcTa Ha MPAaBHOTO TMOJOKEHHWE Ha Kpeauropa ca
pasrielaHu HAKOUM OCOOEHHM XMIOTE3U Ha BB3MOXKHU KPEIUTOPH KAaTO HACJIEJHUKA Ha
IpaBoJaTeNsi- MPEXBBPIUTEN B CIy4yauTe, MPU KOUTO € MPEXBbpJeHa COOCTBEHOCTTa
BbPXY HEJBIKUM HMOT Cpelly 3aJbJDKEHUE 3a M3JPbKKA U TJeJaHe, [IECUOHEPHT U
KYITyBauybT [0 MPEBAPUTEIHUS JOTOBOP. APryMEHTHUPAHU ca U T€3H B IPOTHUBOIIOIO0KHA
MOCOKAa KOW JIMIIa ca M3KIIOYEHU OT Kpbhra Ha KPEAUTOPUTE, KOUTO MpUTEkKaBaT
MAaTEepUATHOTO MPaBoO Ha MCK 1o 4wi. 135 33/1.

B 1.1.4.2, mocBeTeHa Ha yBpPEXKIAMIOTO IEUCTBUE KATO EIEMEHT OT (PaKTUUECCKHS
ChCcTaB Ha mMpaBoTo Ha [1aBnoOB Mck ce neduHUpa MOHATHETO YBPEXKIAIIO JACUCTBUE, Y
TO € BOJIEBH aKT, KOWTO € 00eKTUBEH (PaKT M HE C€ Ompeneisi HUTO MO MpeleHKaTa Ha
KpEAUTOPA, HUTO IO MpeleHKaTa Ha JUTbKHUKA, a UMa IPUYUHHA 3aBUCUMOCT.

3a ;ma BB3HUKHE NPaBOTO Ha UCK mo wi. 135 33]] TpsOBa 3aabIKEHOTO THUIIE
(LTB)KHUKA) 1O OOYCNABSIIOTO OTMEHHTENHHS HWCK OTHOIICHWE Ja € HW3BBPIIIIO
yBpexaamo aeictsue. ETo 3amo B Tpyma OOCTOMHO € pa3riieJaH0 TEOPETUYHUTE U
MPAKTUYECKUTE pa30oupaHus 3a MPaBHOTO MOJIOKEHHUE Ha JUThKHHUKA. JJThKHUK MOXKe Ja
ObJle BCEKU TPAKIAHCKOMPABEH CYOCKT- (DM3MYECKO WU FOPUIUYECKO JIUIE, KAKTO U
IbpXKaBaTa U OOIIMHUTE, KOUTO Ca ,,HOCUTENH ‘ Ha MPABHOTO 33JIbIDKEHUE U IBIDKAT
orpeziesieHa mpecTalus, He3aBUCUMO B KaKBO ce€ M3passBa Ts B JeiicTBue, Oe3/eicTBue,
3aIBJKEHUS /14 C€ MPEXBBPIIN MPaBO HA COOCTBEHOCT WUJIH J1a C€ YUPEIU WIIN MPEXBHPIU
JPYTO BEIIHO MPABO WK MAPHYHO 3aIbDKEeHUE. B mpoabikeHne Ha o0mara qeuHUIUs
ca pasriiejaHu OT KOW MOMEHT ce MpHI00MBa KauyeCTBOTO JUTHKHUK U MO-0COOCHUTE
XHUIOTE3U Ha MPaBHU QUTYypU, KOUTO UMAT TOBA KaY€CTBO- MOPBUUTENS U aBAIMCTA 10
MEHHUTEITHUYEH €eKT.

Tperata npeanocraska (m. 1.4.3) e nocraBeHa B 3aBUCUMOCT JJaJIH U3BBPUIEHOTO
YBPEXKIAIMO ACHCTBHE OT JUIBXHHKA MMa BB3ME3JCH WM O€3BB3ME3CH XapakTep.
CbBceM 00sICHUMO, 3aKOHOIATENAT BbBEXK/Ia TOBA MPEAJIOKEHUE B pa3nopeadaTa Ha uJl.
135, an. 1 ot 331, ¢ KOETO Ce mpeAnoYnTa UHTEPECA Ha KPEAUTOPA MIPE]] TO3U Ha TPETOTO
JUIE - KOHTPAXEHT Ha JUIbKHUKA. HanrbJIHO 1OCTaTHYHO € CaMO Y JUThKHUKA J1a € HAJIHIIE
CyOeKTUBHHST €JIEMEHT, T.€. Ia Ch3HABA, Y€ C MPEANPUETUTE OT HETO JACUCTBUS YBPEKIA
CBOSI KpEIOUTOp, KOraTto JAEWcTBHETO MMa Oe3Bb3Me3[eH Xapakrep. B Tasu xumotesa
3aKOHOJATENAT HE OT/IaBa HUKAKBO IIPABHO 3HAYEHHUE HA CYOEKTUBHOTO OTHOILIEHUE KbM

JEICTBUETO BBB Bpela Ha KPeAUTOpa M0 OTHOIIEHUE Ha TperoTo jauue. Hapen ¢ Toa
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paszpenieHue 3akoHoAaTensaT B wi. 135, an. 1, u3p. 3 or 33/] e ypeausn KOHKypeHIUsATA
Ha I[IpaBa B MHTEpEC Ha MpaBHATa CUTYPHOCT, KOraTo CTaBa BBIIPOC 3a Pa3lOPEIUTEITHO
JIEUCTBHUE CBBbP3aHO C HEJBUKUM UMOT.

[To moBox 3HaHMETO 3a YBpEKIaHE Y JIBKHHUKA CE TOJIbpKA pa3OupaHeTo, ye
JUTBXHUKBT HE TpsOBa Ja 3Hae TOYHO B KAaKBO C€ M3pa3sBa YBPEXKIAHETO, a ce
KOHIIEHTpYpa BbPXY 3HAHUETO 32 HAIMYUE Ha KPEIUTOPHU, YUUTO IIpaBa MOrat ga obaaT
YBPEACHH Upe3 YBpeKAAIIUTE ACHCTBUA. B TO3M CMUCHI HE MOKE /1a C€ U3KITIOUU 3HAHUE
Ha JUIBKHHMKA, KOTaTO IMPaBOTO HA B3E€MaHE € BB3HUKHAJIO MPEAH YBPEXKIALIOTO
JIEHCTBHE, 3alI0TO HAWN-MAJIKO IIBKHUKBT C€ € OOBBp3aJl C KpeauTOpa. 3HAHUETO 3a
YBpEKJaHE HE € €JHO3HAYHO MOHATHE, U3BbH YCTAHOBEHATA Mpe3yMnus 1o wi. 135, ai.
2 331 1 uMa MHOTO TIPOSIBIICHHSI (TOIIMO MHOT000pa3ne OT HHIUIMU, KOUTO pas3rieiaHu
B CBOSAITAa ChbBKYITHOCT J1a IOBEAAT 10 KpallHO 3aKJII0YEHUE 32 HAIMYMETO HAa 3HAHUETO 32
yBpexaaHe). Pasrinenan e U BpIpOChT KbM KOW MOMEHT C€ MpPELEHABA HAIWYMETO Ha
3HAHHUETO 3a YBpEXIaHE, a MMEHHO IMpHU IOCTUTaHE Ha ChIVIAIlIEHUWE 32 BBH3ME3IHO
npexBbpisiHe. B Ta3u riaBa € 0TpeieHo U CIEUaIHO MICTO Ha 3HAHUETO 32 YBPEXKIaHE
y Tpetoto nuue. HaBenenu ca aprymMeHTH B MOCOKa, Y€ 3a Jla € HaJIWIe 3HAHHUE 3a
yBpEXXIaHe HE € He0OX0IMMO TPETOTO JIMIIE J1a MO3HABA KPEeIUTOpa U JUThKHUKA, J1a ca
MpEJCTaBEeH! [I0Ka3aTelcTBa KOTra M MpH KaKBU OOCTOSITENICTBA MY € CHOOIIEHO
ChABPKAHUETO HA TEXHUTE HACPEILHHU MpaBa U 3aIbKeHUs. HambJiHO 10CTaThYHO €, ue
ca My U3BECTHHU OOCTOSITENICTBATa, OT KOMTO MPOU3THYA B3EMAHETO Ha KpeauTopa. He e
MPOIMYCHAT U aHaJlu3a Ha OCOOEHU XUMOTE3HU, IIPU KOUTO € 10 TPYJHO pa3KpHUBAHETO Ha
yBpexxaamure nedctBus. Korato Te ca U3BBPIIEHHM upe3 YIBJIHOMOLIaBaHE Ha
MPEACTaBUTEN, KOWTO Ja U3BBPIIM OTUYXKIJABAHETO, B TO3M Clly4ail € OTTOBOPEHO Ha
BBIIpOCA Al CIeABa Ja C€ ThPCH 3HAHME 32 YBPEXKIAHE U Y YI'BIHOMOILIUTENSA. AKO
YI'BIIHOMOUICHUST IPEICTABUTE, Upe3 KOTOTO € U3BBPIICHA YBpeXkKaalaTa cAeka, 3Hae
3a YBpEXJaHETO U JIEHCTBAa OT MMETO Ha YI'BJIHOMOUIUTENS, HE € HeoOXoauMo Ja ce
JOKa3Ba, 4€ U YIBIHOMOUIUTENSAT 3Hae. AKO o0ade € HaIWIle YIbJIIHOMOIIaBaHe, HO
YBPEXKIAIIOTO ICUCTBUE HE € U3BBPIICHO Upe3 MPECTABUTEN, a OT CAMOTO TPETO JIMIIE,
ce M3UCKBAa 3HAHME 3a YBPEKIaHE CaMO Y TPETOTO JIMIIE.

ABTOPBT NOAIBPAKA MHEHHETO, Y€ Npe3yMnuuara no 4wi. 135, an. 2 331 e moxe
Jla ce Tojjiara Ha pasIMupUTENHO ThIKyBaHe. HanpuMep pa3BuTHETO Ha OOIIECTBEHUTE
OTHONICHHUS BCE TOBeuYe Halarar (aKTHUECKOTO CHKUTEICTBO KATO MpPEANOYHTaHA
¢dbopMa Ha CHBMECTHH CEMEIHHM OTHOIICHHMSI, TAKa Y€ CMSITa 3a PE30HHO J1a c€ TIOMUCIH 3a
nogoOpsBaHe Ha pasnopenodara u de lege ferenda na ce 100aBIT KbM HEsl HATMYHUETO Ha

CBbOTBCTHA q)aKTI/I‘-IeCKa CTEeIeH Ha OJIM30CT B OTHOIICHMATA KATO ChbBMECTEHOTO KUBECHE
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Ha CBIPYKECKH Hayajda WIM B OOIIO JOMAKHMHCTBO, OTHOILICHHUS MEXIy 3aBapeHH U
JIOBEJICHU JIella, OTHOILIECHHSI MEXKIY CBbp3aHM Jula 1no cmuchia Ha § 1 JIP nwa T3.
Pazbupa ce B Te3u ciyuau 3a HAIMYMETO HA 3HAHUE 32 YBpEeXKIaHe TPsOBa Ja ce OT4nTa
€CTEeCTBOTO Ha OJIM30CTTA.

W3xoxnaiiku OT OpraHHusl CbCTaB Ha IOPUIMYECKUTE JHLA (CIpYXKEHUS,
¢doHmanuu, THProBLM), aKO 3a YBPEXKIAHETO 3HAST JIMIATa OT ChCTaBa HA HETOBUTE
opranu Ou cienBaio Ja ce mpe3oMupa 3Hanue. ChOTBETHO MPU 3HAHUE 32 YBPEXKIaHE y
CHOTBETHUTE JIMIIA OT ChCTaBa HAa OPraHUTE Ha IOPUAMYECKOTO IHUIE, HO HE3HaHHE/
TOOpPOCHBECTHOCT OT CTpaHa Ha YIBIHOMOIIEGHUS TMPEACTaBUTE] Ha CTpaHaTta
U3BBPIICHOTO YBPEKIAIIO IEHCTBUE HE MOXKE JIa Ce CaHUpa U MOAJIE)KH Ha OTMSHA.

Ha cnenpamo mscto ce obocHoBaBa uwi. 135, am. 3 33]] kaTo caMOCTOSTEIICH
(aKTUYECKU CHCTAaB HAa MATEPHAIIHOTO MOTECTATHBHO MpaBo Ha [laBIOB WCK, YHUUTO
MPEIOCTaBKHU Ca YBPEKIAIIO JAEUCTBUE CPELy €BEHTyalleH ObJeI] KPeJUTOp U 0010TO
HaMEpPEHUE 3a YBPEXKJAaHE Ha IbXHHUKA U TpeToTo auue. (m. 1.5 Enemenmu na
¢axkmuueckusn cocmag no ua. 135, an. 3 om 33/)

Ponsita Ha Tpetute nuna B kKoHGuUryparmsaTa Ha [1aBmoBHs UCK UMa CHIECTBEHO
MSICTO TIPH pealu3UpaHeTO Ha MpPEeNNoCTaBKaTa 3HAHHE 3a YBpPEXJaHEe M CHOTBETHO
HaMEpeHME 3a YBpexXaaHe B xumnore3ara Ha ui. 135, an. 3 ot 33/1. TperoTo nuue Moxe
na Ob/ie BCEKM TPaKJAHCKOIPABEH CYOEKT, KaKTO M CHEUU(DUYHHUAT 33 THPrOBCKOTO
MPaBO- THPrOBeEIl. 3aKOHOJATENAT HE MOCTaBs IPYT'H U3UCKBAHUs, OCBEH ue Te TpsiOBa aa
ca CTpaHa MO0 OTHOUIEHHETO C MpeIMET pPa3NopeIUTEeNHOTO JIEHCTBHE, KOETO yBpekaa
Kpeautopa. ToBa OTHOIIEHUE, IO KOETO TPETOTO JIUIE € CTPaHa MOXKE J1a UMa BCSIKAKBa
MpaBHa CHIIHOCT, HO TOBA KOETO MMa MPABHO 3HAYEHHUE 32 YIPAKHIBAHETO HA MPABOTO
no wi. 135 33/] e nanu To € Bp3ME3THO WK 0e3BBb3Me3HO. B ycnoBusaTa Ha Bb3ME3IHO
pasMopeUTENHO ACCTBUE, aBTOMAaTUYHO CE€ aKTUBU3MpA M3MCKBAHETO 32 HAJUYME Ha
3HaHHE 3a YBpEXJaHE U y TPEeTOTo Juie. J[pyro, Koero € BaXHO J1a ce OTOenexu, ye
YBPEXKIAHETO HA KPEAUTOpa MOXKE Ja HE € CTaHAJ0 CaMO C €IHO Pa3NopeUTETHO
JeHCTBHE, a C Mopeanlla OT TakuBa. B 3akoHa jierajgHo € U3BEIEHO MOHITHETO ,, TPETH
muua‘‘. B 33]1 npuHIMIIHATa MOCTAaHOBKA CE€ M3BEXJAa OT MPABHIIOTO 32 BBTPEIIHOTO
JeiCTBHE Ha JIOrOBOpa CaMO MEXJIy CTpaHHUTE IO HEro, a B MPEIBUICHUTE B 3aKOHA
Cllydad OTHOCHO TpeTuTe juua (aprymeHt ot wi. 21, an. 1 33/1). B uscnensanero ce
JUCKYTHpa ChILO KaK ca 3alIUTEHU OT 3aKOHOJATEJNsl MMpaBaTa Ha TE3W TPETU JIHIA U
OTACJIHUTE CJIy4au Ha MPOTUBONOCTAaBUMOCT. (M. 1.6 IIpaeno nonoxcenue na mpemume

auua)
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B nucepranmonnus tpya € pasrienad [1aBinoBusT nck kaTo 00110 oOe3neueHne
Ha kpeautopure. (m.1.7 Ilasnoseuam uck kamo ode3neuenue)

OtmeneHo €  oco0eHO  BHUMaHME Ha  TMOHSITHETO  ,,0THOCHUTEIIHA
HepelicTBUTETHOCT . mpu [aBioOBUS MCK M KAaKBU Ca MOCIEIUIIUTE OT PEaTU3UpaHU
[TaBnoB wuck. (m.1.8 Omnocumenna neodeiicmeumennocm npu Ilasnosus uck)
TpamumronHo B ObaTapckoTo mpaBo [laBlOBHAT MCK ce pa3riexia Karo TUITHYCH
pUMEp Ha OTHOCUTEIHA HEJEHCTBUTENHOCT. Taka TO3M MpaBeH MHCTUTYT CE€ OMpeaess
KaTo BCUYKU APYTU (POpPMH Ha HEJCHCTBUTEIHOCT, B PAMKUTE HA TOBA POJIOBO MOHATHE.
ABTOpPBT moaabpxka, 4e IlaBmoBuAT WCK He TpsiOBa Ja ce pasriexia KaTro BHJ
HEJICUCTBUTEIIHOCT, ThH KaTO TOW HE € CBbpP3aH C CBHUIMHCKUTE CIy4Yau Ha
HEJICHCTBUTEITHOCT, KATO HUIIOKHOCT ¥ YHHUIIIOXKAEMOCT, KOUTO CE€ XapaKTepU3UPaT ChC
MOPOK IMOCOYEH U3PUYHO B 3aKOHA U C JEHCTBUE MO OTHOIICHHE Ha BCUUYKH, a CE Kacae 3a
€IMH 0COOEH BUJ HEMPOTHUBOIIOCTABUMOCT 110 OTHOIIICHHE Ha KpenuTopure. B moakperna
Ha Te3aTa ca M3JI0KCHH apryMEHTH KaTO € HalpaBeH CPaBHUTEJCH aHAU3 C JIPYTUTE
dopMu Ha HemelcTBUTETHOCT. (m.1.8.1.1 Omuocumennama HeoelucmeumeaHoCH U
Huwoxncnocm, m. 1.8.1.2 Omnocumennama HeodeiicCmMEUmMEIHOCH U YHUU0HCACMOCHL,
m. 1.8.1.3 Omunocumennama HedeuCmMEUmMEIHOCH U BUCAULA HEOCTICIMEUMEIHOCH)

C BIA3IOTO B CWIa KOHCTUTYTHBHO pEIICHHWE, Tpu yBakeH [laBioB WHCK,
pasMoOpeTIUTETHATE JEHCTBHS HA JUThKHHUKA B IIOCOKA HAMaJICHHE Ha UMYIIECTBOTO WIIH
CHOTBETHO yBEIIMYCHHE HA HETUTATEKOCIIOCOOHOCTTA ce 0OSBSABAT 32 HEJICHCTBUTEIHU T10
OTHoIIIeHHe Ha Kpeautopa. ChaeOHOTO pelieHue HsAMa JEHCTBHE erga omnes, OT TOBa
ABTOMATHUYHO CJIE/BA, Y€ OCTAHAIUTE KPEIUTOPH, Pa3IudHu OT I[laBIoBus HE MoraT na
yeprsT npasa oT Hero. OT NpakTUYecKa IJieJHa TOUKa MPEACTaBIsIBa HHTEPEC MO- CKOPO
KAaKBU Cca MOCJIEIUIIUTE Cel KaTo ChJa MOCTAHOBHM PEIICHHE MO TO3M MCK B I0J3a Ha
kpeautopa. OcoOEHOTO TykK € ue JACMCTBHETO Ha JIBXHUKA ce O00sBsBa 3a
HEJICHCTBUTEITHO CaMo IO OTHOIIICHHWE Ha KpeauTopa. YTPaKHIBAHETO HA MCKa MO Y.
135 33/1 He maBa mpaBo Ha KpeauTopa Aa Ce pa3lopekia ¢ IpaBaTa Ha aTaKyBaHOTO
JeHUCTBHE, a TOM MOXKE Ja HACOYM TMPUHYIUTEIHO H3IM'BIHEHHE IO OTHOILIECHUE HA
IpeaMeTa Ha 00SIBEHOTO 3a HEJCHCTBUTEITHO JICUCTBHE.

Touka 1.9 e nocBereHa u3isuio Ha [1aBnOBHUS UCK B THProOBCKOTO TpaBo. Tol ce
pasriiexaa B Tpu HampaplieHus. [IbpBoTO € ¢ oryen Ha cnenuUKUTE Ha THPrOBCKOTO
OTHOILIEHHE, B KOETO OTHOILIEHHUATA Ca MEXIY ThpProBIU. Te ce XapakTepuzupar ¢
po)eCHOHAIN3BM TPU OCHIIECTBABAHE HA THPTrOBKa JIEHHOCT M MO-BUCOKOTO HUBO Ha
I'BJDKAMATa TPUKa, MpepacHaia OT TpuKaTa Ha JoOpHs CTONMAHWH B TPrKaTa Ha 100puUs

TBHpProOBELl.
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Broporo HampaBneHue oOxBaiia OCOOEHOCTUTE BBB BB3MOKHHUTE BHUIOBE
THPTOBCKHU CAEJIKM, KOUTO MOTaT Jja MOCIYyKaT 3a OCHOBA Ha YBPEXKJIAUIOTO JEHCTBHE
OT CTpaHa Ha JUTbKHUKA U BBIPOCA KaK Ce€ MPELEHSIBA 3HAHUETO 3a YBPEXKJIAHE C OIJIe]
OpPraHHOTO MPEACTABUTEICTBO HAa THPTOBCKUTE APY>KECTBA.

Tperoro HampaBlIeHHE € CBBP3aHO C XapakTEPHOTO 3a THPrOBCKOTO IPABO
MIPOU3BOJICTBO MO HechCToATENHOCT. Ha 6a3a Te3u TpuM OCHOBHU H3XOJHU TOYKH ca
OTKPOCHHU paznuuusATa Ha [laBmoBHS HCK B THPTrOBCKHS OOOPOT M Ce€ 3aTBbpKIaBa
KOpeJanusaTa MeXIy I'paXJaaHCKOTO U ThPrOBCKOTO IIPaBo.

Hanpasnenue, B koeTro ca pasriieganu ocobeHoctuTe Ha [laBioBusi HCK B
THPrOBCKOTO MPABO Ca C OIJIE] Ha YBPEXKAALIOTO/UTE AEUCTBUE/ U KaK Ce MpeleHsIBa
3HaHMETO 3a yBpexaaHe. OT riefaHa TOYKa Ha THPrOBCKOTO IIPaBO HsAMA IpEUKa
YBPEXKIAIIOTO JeiicTBUE J]a ObAe HAKOW OT BUIOBETE ThPIOBCKH CHIENIKH. B M310XKeHHETO
€ M35CHEH BBIIPOCHT 3a BB3MOXXKHOCTTA BHACSAHETO HAa HEMTAPUYHA BHOCKA B KanuTasa Ha
TBPTOBCKO JPYKECTBO Jla c€ KBalu(uULKpa KaTo yBpEeKIallo JeHCTBUE. APTYMEHTH ca
OTKPUTHU B 3HAUEHUETO HA IOHATHETO HENapUyHa BHOCKa. HermapuuHaTa BHOCKa MOXe Ja
€ YUpEOUTENIHA, KOraTo TBPrOBCKOTO JAPY>KECTBO BCE OIIE€ HE € BB3HUKHAIO U
nocieBalia- MpU Be4Ye YUYPENeHO TaKoBa. AIMOPTHT IMpeACTaBisiBa OCOOCH BUJ
OTUYX/JaBaHE, KOETO MO CHIIECTBOTO CH I'0 XapaKTepU3Upa KaTo IMPABHO JCHCTBUE Ha
pasnopexxaane. C 3BbPIIBAHETO HA YUPEAUTEIIEH allOPT €€ HaMalsiBa JIMKBUJEH aKTUB
OT MMYLIECTBOTO Ha UIBXKHHMKA. AKTHT Ha allOPTUPAHE HAa JBUKUMO M HEABMKHMO
MMYIIECTBO HAMaJIsIBA 3HAYUTEIHO Bb3MOXKHOCTTA 32 YIOBJIETBOPSABAHE HA KPEAUTOPA Ha
JUTbKHUKA C OTJIe] MPUIOOUTHUTE OT JUThKHUKA aKIIUK HA IPUHOCUTEIN, YUSTO CTOHHOCT
3aBUCH M3LSJIO OT HMMYIIECTBEHOTO CBCTOSIHUE HAa HOBOYYPEAEHOTO IPY’KECTBO. B
M3JI0’KEHUETO CE OAAbpKa MHEHUETO, Y€ allOPTHT IPEACTaB/IsIBAa MHOTOCTPAaHHA ITpaBHa
CIEJIKa, KOraTo Ce y4dpezsBa C APYKECTBEH JOTOBOP WM CHEIKa-pELICHHUE, KOraTto ce
M3BBPILIBA C YUPEIUTEIIEH aKT WU YCTaB. T UMa pa3snopeuTeIeH XapakTep U JOBEX1a
710 OTUY’KJaBaHE Ha JJIHKHUKOBOTO UMYIecTBO. C Orjie Ha ChUIHOCTTA Ha allopTa KaTo
ocobeHa MpaBHa cJelika, TOM HE IMpeJCTaBlsABa JOTOBOP M HE Tomaaa B oOxBara Ha
M3UCKBaHMATa Ha 4wi. 135, an.1, u3p. 2 33]] 3a Hanuyue Ha 3HAHHWE 32 YBPEKIAHE OT
CTpaHa Ha TPETO JIULIE.

Jlpyra ocobeHocT Mo MOBOJ NPWIOKEHHWETO Ha mpaBoTo mo wi 135 33/,
XapakTepHa 3a TBHPrOBCKOTO IIPAaBO € 3HAHUETO 3a YyBpexnaaHe. MHTepecHo € Mo
CIIEIMATHO Kak ce mpujara npesymnuusrta mo wi. 135, an.2 33]] mo oTHouieHHe Ha
TBHPrOBIH, KaTO C€ B3eMe MpeIBU e (GU3NUECKUTE JINIA-ThPrOBLU, MEXKIY KOUTO MOTaT

Jla BB3HMKHAT CEMEHHONpABHUTE BPB3KM 10 CUIaTa Ha BbBeIeHaTa obOopuMma
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NPEe3yMIILKs, 3a€MaT MUHUMAJEH AT Cpell MHOXKECTBOTO OT THPIOBCKH JPY>KECTBa,
perucTpupaHu ciie]] u3MeHeHneTo Ha T3 1o moBoJ MUHUMAJIHUA IIpar OT 2 JieBa KanuTall
Y orpaHuYeHaTa OTTOBOPHOCT JI0 pa3Mepa Ha KaluTana.

[To otHOMIEHHE OcOOeHOCTHTE HA [1aBIOBHSI UCK B THPrOBCKOTO IIPABO HHTEPECHO
e Pewenue No 144 om 16.08.2019 2. no ep. 0. Ne4338/2018 e. na BKC, I'K, III 2.o.,
odoxnaosano om cvous I'enuxa Muxaiinosa, KOETO JaBa pa3siCHEHHE 3a 3HAHUETO 3a
YBPEeXKIaHE Yy CHITHKHUKA, TIOJMUCBANKYA U CHIVIACSABAWKU CE€ C JOTOBOpa 3a OAaHKOB
KpeauT (OT TO3U MOMEHT TOHM € HasICHO M 3Hae 3a B3eMaHETO Ha 0aHKaTa) U Ha BTOPO
MSICTO 3a KQ4eCTBOTO KPEAUTOP U XapaKTepa Ha B3eMaHETO.

Hapen ¢ anopra, 1oroBopa 3a 6aHKOB KPEAUT, XapaKTEpHU 32 ThPTOBCKOTO MPaBo,
TakaBa € u pUrypara Ha MPEXBbPIISIHE HA THPTOBCKO MPEANPHUITHE KATO ChbBKYITHOCT OT
npaBa, 3aIbJDKCHUS M (DaKTUYECKU OTHOILICHMS O apryMeHT oT wi. 15 Ha T3. Ilopaau
Taza MpPUYMHA TPEXBBPJISHETO HA MPEINPUITHETO MOXE Ja CTaHe d4pe3 Mponaaxoda,
JapeHue WM 3aMsHa KaTo edekTa Ha cAeNkaTta € TpaHcJIaTuBeH. BuabTt moroeop B
3aBUCHMOCT OT HETOBHsI BB3ME3JICH WIH O€3BB3ME3NIEH XapakTep, oOyciaBs Mamu €
HE00XO0IMMO 3HAHHE 33 YBPEKAAHE Y TPETOTO JIUIIE WU HE.

CnenBamara 0coO€HOCT B TBPrOBCKOTO IPaBO € B MPOHU3BOACTBOTO IO
HecbeToATeNHOCT. [IpaBoTo Ha uck mo wi. 649 an. 1 T3 BBB Bp. wi.135 33]] uma
CIIEIMAJICH XapaKTep U UMa 3a MPEAMET MIPABHU JCHCTBYSI, PA3KPUBAIIH OO MPU3HAIU
Ha IPOTUBOINPABHOCTTA, XapaKTepHU U 3a Mcka 1o wi.135 331, Ho 3a pa3nuka OT HEero e
OCHOBaH M Ha HaKbpHSBaHE MacaTa Ha HeChCTOsITeNHOCTTA. [Ipoliecyanna npeanocraBka
3a MPEesIBSBAHETO MYy € HAJIMYUMETO Ha BUCSIIO MPOU3BOJACTBO MO HECHCTOSTEIHOCT
cpelly JUThXKHUKA M MPUETO B3eMaHe Ha umiena B Hero no wi. 693 T3 kbM MOMEHTa Ha
MPEISBSIBAHETO HAa MCKA OT KPEAUTOp NpH Oe37eiicTBIE HA CUHIMKA.

TwakyBaiiku paznopendata Ha 4. 649 T3 ce u3BekaaT CICTHUTE CICIIMPUKHA HA
[TaBmoBUS KCK: Y€ BOJICHKH C€ B IPOMU3BOACTBOTO IO HECHCTOSITEITHOCT TOH MOXKeE Ja ObJ1e
caMo B MHTEpEC Ha KPEIUTOPUTE Ha MacaTa Ha HEChCTOSITEIHOCTTA, HE CaMO KpeauTopa
€ aKTUBHOJIETUTHMHpAHA CTpaHa, a M CHHIWKA W 3a Ja ce u30erHatr mpolecyarHu
KOJIM3UU TOH TpsiOBa Ja ce npesBsiBa Mpe/ Cha 0 HEChCTOATEIHOCTTA 10 apTyYMEHT OT
1. 649, an. 3 T3.

Jlpyra 0ocob6eHOCT, KOSITO MPUBIUYA BHUMAHUETO € PA3IINPEHOTO MPUII0KHO TOJIE
Ha npe3yMmnuusaTa no wi. 135, an. 2 33/1, karo Ts 3ano4Ba Aa ce npuiiara 1o OTHOIIEHUE

Ha BCUYKH CBBP3aHM JIMIIA IO apryMeHT oT 4. 649, an. 4 T3.
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§4. I'naBa Tpera. Illpniao:kenue Ha I1aBjagoBust MCK B IrPAKIAHCKOTO M THLPIroOBCKOTO

nmpaBo

Heocnopum (¢akt e d4e mnpakTuueckoTo 3HadeHue Ha IlaBmoBus uCK B
OBArapcKOTO IPAXKAAHCKO U THPrOBCKO MPAaBO 3aeMa BaykHO MscTo. [loka3aresneH 3a ToBa
e rojemusaT obem oT chaeOHa mpaktuka Ha BKC. Jlpyr ¢akrop, koilto 3acuiBa
NPaKTUYECKOTO 3HAUYEHHE € Pa3BUTHETO HA IPAXKTAHCKUS M THPTOBCKUS 000POT, KOETO
OT CBOsI CTpaHa IpaBU OpOAT OT yBpEeXJAIlM ACHCTBUS HEOOO3pUM, ThH KaTo Te ca
pe3yaTarT OT YOBEIIKM BOJEBM akT. MopaiHaTta KaTeropust J0OpOCHBECTHOCT Ha
JUIbKHUITUTE BCE TIOBEYE Ce KOMIIPOMETHpA IMpe3 MOCIEAHUTE TOANHU U ce HalI01aBa
HapacTBalll TpeH B Opost Ha ChACOHUTE pelIeHus ¢ mpaBHO ocHoBaHue wi. 135 33/1. B
YCIIOBHATA HAa U3BBHPEAHA €MUAEMUOJOTMYHA 00CTaHOBKA BCE MOBEUE ce 3a1biI00uaBa
MEeXIy(pUpMeHaTa 3aJUIbXKHAJIOCT, KOETO € oule eAuH (akTop, KOMTO BiMse Ha
NOJIOKUTETTHUA BB3XOJ NpU Opos Ha Jenara 3a 3aldTa IpaBaTa Ha KpEAUTOpa.
3anbpn004YCHUAT aHATTU3 HA MaTepHsITa SICHO TOKa3Ba, Y€ MaKap U 3a ONpeAeseH Iepruo
OT BpeMe B COLMAIIHO-UKOHOMUYECKOTO pa3Butue Ha PenyOnuka bwarapus uactHaTta
MHMIIMATHBA J]a € MPEYCTAaHOBUIJIA CBOETO CHIIECTBYBaHE, YACTHOIPABHUTE OTHOILEHUS
ca TPOABDKWINA Jia ChIIECTBYBAaT, Makap W oTciabeHo. Pe3ynTarsT Bmkzame B
OCKbJIHaTa ChAeOHa MpakTuKa B neproaa ot 50-te roguau Ha 20 Bek 10 90-Te ToaAnHU.
Ot gucrannusaTa Ha BpeMeTo [IaBioBHsI UCK MMa JIbJIra UCTOpHs Oelsi3aHa KAKTO OT
IPOTUBOPEUYMBA IPAKTHKA, TaKa U OT MOCIIEI0BATEIHA U HEOTCThIIHA TakaBa. ChIIO Taka
TpsiOBa 1a orbenexuM, pasnopeadata Ha 4i. 135 ot 33/, kosATO MpUTEKaBa e1HA MHOTO
Ba)kKHa 0COOEHOCT, @ UMEHHO YCTOWYMBOCTTA CU BB BpemeTo. To3u (akt pazdupa ce He
TpsiOBa /a ce abCoNIOTU3Mpa U Ja c€ NPOKIAMUpa HEHHATa YHUKAIHOCT, 3all0TO CIIE]
KaTo UMa TaKbB TOJIIM 00€M OT ChACOHA MpaKTHKa € IMOoKa3aTeaHo, Ye ce pazkoyie0aBa
HErOBOTO HEMPOTHBOPEUMBO TMpaBornpuiarase. ETo 3ammo u Ta3u 4acT OT HACTOSIIUS
JMCEpPTALMOHEH TPY/ € TOCBeTeHa Ha paBHOCMeTKaTa. OTUnTaHe Ha IPUHOCA, HAallpeIbKa
B pa30MpaHeTo, IPEOI0JIIBAHE HA MIPOTUBOPEUNATA C 11 OTKPOSIBAHE HA 3HAUUMOCTTa
Ha [1aB10BHS HCK 3a IPaXIAHCKOTO U ThPrOBCKOTO MPaBo.

B mHacrosmiata TiiaBa € HampaBeH OOCTOCH W TMOAPOOCH aHalu3 Ha
TBJIKyBaTeIHaTa MpakTuka B Marepusrta Ha [laBnoBus uck- IloctanoBienue Ne 1 or
29.1I1.1965 r. mo tp. n. Ne 7/64 r., Ilnenym Ha BC, ¢ koeto ce mpemocTaBs
MaTepHATHOINIPABHA JIETUTUMAIMS Ja NpeasaBaBatr [1aBioB UCK HE caMO Ha HOCHUTEIINUTE
Ha IIapUYHM B3E€MaHHUs, a U HA HENAPUYHU B3eMaHHUs, TbiIKyBarenHo pemeHue Ne 5 or

29.12.2014 r. no teakysatesnHo aeno Ne 5 ot 2013 r. nmo onuca Ha O610TO CHOpaHHe Ha
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I'paxxnancka u Twproeeka kosneruss Ha BKC, ¢ koeTo 3a MuyeH ABJIT HA €IUHUS CHIPYT
MOJKE J1a c€ 00sIBM OTHOCHTEIHA HEJCHCTBUTETHOCT 1Mo peaa Ha wi. 135 ot 33]] camo 3a
%2 mpeamHa 4acT OT OOIIOTO UMYIIECTBO Ha CHIpPY3UTEe, HAa THIKYBaTeIHO pEIICHUE
Ne2/2019 mo Ttwnkysarenno neno Ne2/2017 r. ma OCI'TK na BKC, TovakyBarenHo
pewenrie Ne 2 ot 26.03.2021 r. o TeakyBatenaHo aeno Ne2 ot 2019 r. va OCI'TK Ha
BKC, ¢ koeto ce ka3Ba, 4e IIECHOHEPBHT MPUTEKABA AaKTUBHA MaTEepUAHOINPAaBHA
JErUTHUMAaIus 3a OpelsBsBaHe Ha uck no 4wi.135, an.1 33/1, ako yBpexaamara caenka
WM JCHCTBUE Ca M3BBPILCHU CIIE]l KaTO € Bb3HUKHAJIO B3€MAHETO Ha IIbPBOHAYAIHUS
KpEIUTOP-LEAEHT, HO MPEAU CKIOYBAHETO Ha JOrOBOpA 32 MPEXBBPIIIHE HA B3€MAHETO.

[TaBmOBUAT HCK, KAaTO H3KIIOYEHHE OT MPUHLMUIIA HAa YacTHOTO IpPaBO 3a
HEHaMeca B Uy»Xk/1a MmpaBHa cepa U 3amuTa mpaBara Ha YBPEICHUTE KPEAUTOPH CaMO U
camo J1a ce u30sra OT TOYHOTO U PEATHOTO U3ITBIIHEHUE HA TPAKAAHCKUTE U ThPTOBCKUTE
3aIBJIKEHUS, MOXKEM J1a OTKpPUEM UMIUIUIUTHO U B YacTHUTE Koaupukauu. Tsax Moxem
Ja TH pas3riexiamMe KaTo ChBKYMHOCT OT ,,0NTaTUBHU Hopmu (soft law)’” , xouTo
BBILUTHIABAT B ce0e CH HJesATa Ha CHBPEMEHHHUTE IMBUINCTH 32 YHUQPHUIMpPaHE Ha
MpaBoOpa3gaBaHETO M XapMOHU3WpaHEe Ha pa3OUpaHusITa B TEOPHUATA M MPAKTHKATa 3a
ONpeAeIeHUTe HHCTUTYTH Ha 4acTHOTO npaBo. He cinyuaiino PECL u UNIDROIT ca
W3CIIEIBAHM B TEOpPUATA KAaTO OCHOBEH MHCTPYMEHT HAa aBTOHOMUATA Ha BOJIATA Ha
CTpaHUTE MO €IHO YaCTHOINPABHO OTHOILIECHUE, NMPEAHA3HAYEH Ja PEryJnpa KOHKPETHO
TBPTOBCKO WJIM TPAKIAHCKO JOTOBOPHO OTHOIICHKE. Hetro moBeye, Te3u KoauduKaIvm,
Makap U Ja HAMaT IopUAHYecKara cujia Ha HOPMATHBEH aKT, OOHApOJABAaH M BIS3bI B
3aKOHHA CWJia 3a ChOTBETHATa JIbpPKaBa, UIPasT CHUIECTBEHA POJIA MPU HU3TOTBSIHETO
W/ W3MEHEHHWETO Ha HAIMOHAHUTE TPaXTAHCKH KOJCKC IO OTHOIICHHE Ha
pasmnopendouTe Ha JOTOBOPHOTO IpaBo. ToBa ca M OCHOBHHUTE MPHYUHU, MOPAAU KOUTO
HErOBUTE NMPUHLUITHA HAYECHKH U IIOCTAHOBKY HIMa KakK Ja He HaMepsAT MCTO B HAKOJIKO
MoCcJIeI0BATEIHU Maca)ka OT HacTosara pa3padoTka.

CpaBHUTENHUSIT aHAJIM3 MOKA3Ba, Y€ MO OTHOLIECHHWE 3alluTaTa Ha MpaBara Ha
TPETUTE IIMIa, BCSKa HalMOHAIHA TMpaBHA CHCTEMa W3MOJ3Ba CBOM COOCTBEH
UHAMBUAYaIeH MeTo. Hakou mpaBHM CHCTEMU HE TO MPaBAT Ype3 U3pUUHA pasnopeaoa,
3a0paHsBallla Ha CTpaHUTE Jla HAKbPHSABAT [paBaTa Ha TPETH JIMIlA, a CE M030BaBaT Ha
CHenupUIHO MPHUIOKEHHE HA OCHOBEH IMPHUHIIMIL, KOWTO € MPU3HAT U YCTAHOBEH OT
BCUYKH, CIIOpPEJ KOMTO HUKOM HE MOXE Ja BpPEeIH APYruMy. B npyru mpaBHU CUCTEMU
BBHIIHOTO JCHCTBHE HA JIOTOBOPUTE M H3PUYHO PErIaMEHTHUPAHO, a IbK TPETH
CaHKIIMOHMPAT HAPYILICHUWETO Ha MpaBaTa Ha TPETUTE JIMLA, TP B3€MAaHE B MPEIBUJ

HaHeCeHUTe UM Bpeau. [Ipumep 3a peryiianys Ha IPOTUBOIIOCTABUMOCTTA HA JOTOBOPUTE
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[0 OTHOIIEHHE Ha TPETUTE JInla € PPEeHCKOTO npaBo. To3M MPUHIMI € B OCHOBATa Ha
HSIKOJIKO OT MHCTPYMEHTHUTE U TEXHUKUTE Ha (PPEHCKOTO MpaBo, B T.4. U [laBnoBus uck
3a 3alIMTa [paBaTa Ha TpeTuTe juua (kpeauropu). CTeIBa ce Ha MPUHIMIIHATA OCHOBA,
4e IOrOBOPUTE HE TPsiOBa 1a ObJJaT HAYWH 32 YBPEXkKJIaHEe Ha MpaBara Ha TPETUTE JUIIA.

B 1031 cmucha u PECL cbl10 CaHKIMOHMPA CIIyYauTe, MPU KOUTO CTPAHUTE T10
€IMH JOTOBOpP, HAKbPHSBAT MpaBaTa Ha TPETUTE JIMLA, B TOBA YUCIIO U KpeauTopu. [lo
TO3U HAaYMH MOXXEM Ja OTKpHUEM TpPAKTOBKaTa, Y€ JIOTOBOPBT, ,,CKIIOUEH MEXAY ABE
CTpaHU C HAMEPEHHETO U Ha JIBaMaTa Jla U3MaMsT KpEIUTOpa Ha €UHUS, HE MOXKE J1a ce
IIPOTUBOMNOCTaBU Ha MOCeIHNSA. PhKOBOIHUAT MPUHIIMII UMa clieIHaTa GOpMYIUpPOBKa:
,, BCSIKa cTpaHa MO’Ke J1a CKIII0YBA CaMOCTOSITEIIHO JOTOBOP 3a ce0e CH, OCBEH aKo He €
npeaBuIeHO Apyro. JloroBopbT MOXKe Ja MpousBezie e(heKT caMo TOTOJIKOBA, TOKOJIKOTO
HE € pe3yJiTaT OT HapyllIeHUE HAa HE3aKOHHO M3MEHEHNE Ha MpaBaTa Ha TPETU CTpaHM.
(IIpeBOX OT aHTIMHCKH e3uk Moii Mopnanka HoHeBa). AHATH3BT [0 TYK MOKA3Ba, Ue
MPUHLUIHATE TOCTAaHOBKH, KOUTO CTOAT B OCHOBaTa Ha [laBmoBusi MCK ca B3enu
otpaxkenue obmio B PECL.

B tperara rnaBa ca pasrienanu U ocoOeHoctuTe Ha [laBlOBUS UCK B HSIKOU
srakoBu Aena Ha CEC. (1. 1.2.1 ITaBnoBusT uck B ropucnpyaeHmusata Ha Craa va EC.
[Ipernen Ha mo-BaXkHaTa chaeOHa MpakTrKa). AHanm3upanu ca aenata Ha CEC: C-394/18
I.G.I. Srl, C-337/17 Feniks. B mocouenara ropucnpynenims Ha CEC ce u3ThkBa
XapakTepa U ChIIHOCTTa Ha [laBmoBus MCK Makap W Ipe3 Mpu3MaTa Ha BCSIKO €IHO
HaIlMOHAJIHO 3aKOHOJATEJICTBO Ha IbpkaBa wieHka oT EC. AHaimu3uTe moKas3Bar ollie mo-
KOMIUIMIIMpaHaTa KoHpurypanuss Ha [laBmoBusi HCK, KOrato TS C€ CBCTOM OT
YaCTHOIIPABHH OTHOLLUEHUS C MEXAYHAPOIECH €JIEMEHT.

B m. 1.3 ot Tpera riaBa aBTOpbT € pasrieaan [[aBioBUAT UCK U IPYrH CXOJHHU
npaBHu WHCTUTYTU. HampaBeHo e cpaBHenue ¢ KocBenus uck (Actio Obliqua), cbe
CUMYJIaIUATa, C UCKOBETE 3a MOMbJIBAHE MacaTa Ha HECHCTOSATEIHOCTTA, C OTMSHATA Ha

oTKa3sa oT HaciaeacTBo o wi. 56 3H u ¢ HexelicrBureaHocTra o wi. 76 3H.

§5. 3akaouenue

3akimoyeHneTo 0000I1aBa TEOPETUYHUTE ACHEKTH M HAyYHO-IPUIOXKHU
pe3ynratd, KOWTO BOAAT [JO IIOCTUTaHE LenTa Ha JUCEpTAalUMOHHHA TpyA. B
3aKIII0YEHUETO Ha AMCEPTAMOHHUS TPYA ca M3BEIACHU MOCTHUTHATUTE 00U M3BoaU. B
pe3yararT Ha CpaBHUTEIHOINIpaBHUS aHaJIM3 Ha ONWTa Ha Jpyrd CTPaHU OT

KOHTHHCHTAaJIHATA IIpaBHAa CUCTEMA U aHI'JIO-CaAKCOHCKATa HAKOUW pa3pCUICHUA MOXKE Aa CC
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OIHTA Ja ce Bh3npueMar 1 y Hac. OCHOBHHUST apryMeHT, Ha KOWTO ce 0a3upa TO3U U3BOJ]
€ CXOJICTBOTO Ha Mpo0sieMHUTe, KOUTO BH3HUKBAT 110 MTOBOJ Ha [[aBIOBUS UCK M HAUUHUTE,
M0 KOWTO APYTUTE CTPaHU Ca TH PEIIMIU. BB3HUKBAT peAnIIa MPAKTUIECKH TPOOIEMH C
AKTHBHO JISTUTUMHPAHUTE JIULIA, KOUTO Ca HOCUTEJIH HA TOBA MPABO, CHIIO TaKa U C Kpbra
Ha JIMLAaTa, KOUTO M3BBPIIBAT YBPEXKAAMNUTE NEUCTBUSA. TpyIHOCTUTE, NIPEA KOUTO Ce
U3NPABAT KPEAUTOPUTE MPHU JOKa3BaHE Ha EJIEMEHTUTE OT (PaKTUUECKHsl ChCTaB Ha
[TaBnoBust HWCK, OCOOEHO 3HAHUETO 3a YBPEXAAaHE, MPU TOPEAHIa OT YBPEKIAIU
neiictBus.  ChIEeCTBYBaT 3aKOHOJATENIHM TPA3HOTH OTHOCHO CYOCHAMApHOTO
npuwioxenue Ha [laBioBHs MCK B NPOU3BOJACTBOTO IO HECHCTOATEIHOCT C OIVIE]
ocobeHara (Qurypa Ha CHHAMKA KaTo JMILE, KOETO MpPEACTaBsiBa KPEIUTOPUTE B
MPOU3BOJICTBOTO MO HECHCTOATETHOCT W CBINO Taka CyOEKTHBHHTE TMpEAeNTd Ha

MMpeCbACHO HCIIO HA KOHCTUTYTHUBHOTO PCHICHUC.

§6. bubauorpadus

B pamkure Ha 15 crpanunu e o0000IIeHa W3IMOI3BaHATA JIMTEpATypa MpH
HANMCBAHETO HA JUCepTalMOHHUS Tpyd. Cpen TIX ca M3MOJI3BaHH KaKTO €ICKTPOHHU
U3TOYHHIIN, TaKa ¥ (yHJAMEHTAIHU HayYHH Pa3pabOTKU KaKTO Ha OBJITapCKU €3MK, TaKa
U Ha aHIVIMHACKH, (PPEHCKHM, WTATMAHCKM W WCMAHCKH e3uK. [Ipu wm3roTBsiHE Ha
oubimorpadckara crmpaBka ca HM3MOJA3BAaHU MaTepHad OT CBETOBHOM3BECTHU 0asu
nauau: EBSHost, EBSCO, JSTOR, Web of Science, ScienceDirect, Scopus, Google
scholar, Mendeley, SSRRN, Springer, WorldCat, CEEOL u HOLLIS.

II1. PE3IOME HA ITPMHOCHUTE HA JTUCEPTAIIMOHHUSA TPY /L

B kpas Ha Bcska 4acT OT JUCEPTALMOHHUS TPYZ Ca HAlpaBEHW W3BOAU OT
U3BBPLICHOTO HAay4yHO H3cienBaHe. B 00oOmieHne HaydyHUTE NPUHOCH Ha TpyAa ca
CBBpP3aHU CbC 3aIBJIOOYEHO u3cieqBaHe Ha [laBloBUS HCK B TIPa)XIaHCKOTO H
TBPTrOBCKOTO IIPABO.

1. HM3sacHsABaT ce NPOTUBOPEUYUBU B JOKTPUHATA MOHATHS, KAKTO U IIPOMEHU B
nercrBamute paznopenou B 33/1 u T3, kouTo 11ie ronpuHEcaT 3a MPaBHIHOTO
IpuiaraHe Ha 3aKOHa.

2. Pasrunenanu ca npossieHusita Ha [laBnoBus uck B npakrtukata Ha CEC nu

rojsiMara 1mo ooem ch/1eOHa MPaKTUKA Ha OBJITAPCKUTE ChAMIHIIA.
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3. OTt4eTeHo € 3HaUEeHNEeTO Ha YaCTHUTE Kou(puKanus B porieca Ha popMupaHe
W 3ara3BaHe Ha OCHOBHUTE MPUHIIUIKA B IUBUJIMCTUKATA, B T.4. € TTOCTaBEHA
Ha JHEBEH pej TeMara 3a EBporelicku rpaXaaHCKU KOJIEKC.

4. HanpaBeH e Ha KpUTHYEH aHAJIU3 Ha ThIKyBaTenHarta npakTuka Ha BKC.

5. Pasrneganu ca 0OCTOMHO €IeMEHTUTE Ha (DaKTUUYECKUs ChcTaB Ha [laBinoBus
HUCK B ABeTe xumotesd mo wi. 135, an. 1 33/ u un. 135, an. 3 33/1, kakTo
CHenupUKUTE B THPrOBCKOTO MPaBO, KOWTO IO TO3W MOMEHT He ca Ouim
peIMeT Ha Taka BCEOOXBAaTHO M3CIICBAHE.

6. Ilpennoxenne de lege ferenda B wn. 135, an. 2 33/] na ce pa3mupu Kpbra Ha
JauIata, TOoMajamy B o0XBaTa HaA TWPE3yMINIUATAa, KaTO C€ BBBEAC
(aKTUYECKOTO CHKUTEICTBO, HAIMYUETO HA CHOTBETHA (PAKTUYECKA CTEIICH
Ha OJM30CT B OTHOIICHUSATA KAaTO CHBMECTCHOTO XUBEEHE Ha CHIIPYIKECKH
Hayajia Wiy B 00II0 TOMaKUHCTBO, OTHOIICHHSI MEX]Ty 3aBapCHH U JIOBEIICHU
Jlella, OTHOILICHUSI MKy CBbp3aHu Jinna no cmuchiaa Ha § 1 JIP va T3 u §1,
T.15 ot JIP Ha 3akoHa 3a IPOTUBOAEHCTBUE HA KOPYIILIMATA U 3a OTHEMAHE Ha
HE3aKOHHO MPUA0OUTOTO UMYIIIECTBO.

7. Tlpennoxenne de lege ferenda ma ce mpenusupa pasnopendara Ha 4. 649,
an.5 or T3 kato ce oTuerat ocobeHocTute Ha [1aBIOBUS UCK B IPakIaHCKOTO
paBoO, CBBP3aHH C TMOCIEAUIINTE MpPH OOSBSIBaHE HA OTHOCHUTEIHATA
HEJICUCTBUTETHOCT M TE€ C€ MPHUCIOCO0AT KbM OCOOCHOCTHTE Ha
MIPOU3BOJICTBOTO IO HECHCTOSTEIHOCT, & UIMEHHO HE BCHYKH KPEAUTOPH, a

TaKuBa C IMMPUETHU B3CMaHMI.

IV. HYBJINKAIIMH ITO TEMATA HA JIMCEPTAIIMOHHUWA TPY /1

1. IlyObnukamust B cOOpHMKa C JIOKIagd OT HayyHa KoH(pepeHuus
»»/IMYIIIECTBEHUTE OTHOLIEHUS B IIPAaBOTO — PAa3BUTHE U MEPCHNEKTUBU — 27
HoemBpu 2020 1., opranmsupana ot HOpunnmueckus daxynrer nHa I1Y
.1 lancnit Xunengapcku® rp. [Imoaus no IIpoekt No ®II19 — FOD — 003,
¢unancupan ot Donn ,Hayunum wuscneaBaHua cTaTUs Ha  TeMa:
,» YBPEXJIAIIIUTE JIEUCTBUS  HA  JUTHXHHKA KATO
NNPEAIIOCTABKA  3A  IIPABOTO HA  IIABJIOB  UCK-
CPABHUTEJIHOIIPABEH AHAJIN3 MEXOY AHI'JIO-
AMEPUKAHCKOTO U BBJI'APCKOTO ITPABO** (mox neyar).
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2.

3.

4.

5.

[TyOnukanus B cOOpHHKA C A0KIaIU 0T X KOH(pEpEeHIHs Ha TOKTOPAHTUTE B
o0nacTTa Ha IpaBHUTE HAyKd, MJIaJd YYEHH M IOCTAOKTOPAaHTH,
opranusupana ot UII-BAH, npoBenena Ha 7-mu u 8-mu HoemBpu 2020 r.
crarus Ha tema: ,,LIECUOHEPBT- TUTYJISIP HA ITPABOTO HA MCK I1O
YJI. 135 OT 33]]. AHAJIM3 HA TIPOTUBOPEUMBATA CBbIAEBHA
I[TPAKTUKA**, cTp. 24, ISSN: 2603-3011, nunk: https://ipn-bg.org/nauchni-

izdaniya/sbornik-dokladi-nacionalna-konferenciya/sbornik-dokladi-

nacionalna-konferencivya3/ .

[TyOnukanus B cOOpHUKA C JOKJIAaau OT HaydyHa KoH(epeHuus ,,IIponeTHu
MpaBHU AHM ‘, opraHu3upana ot IOpuandeckus dakynret Ha [ImoBauBCKHs
yHuBepcuter ,,Ilancuit Xunengapcku‘‘ crarus Ha tema: ,,J[IABJIOBUAT
NCK W  HEIOBUTE TIIPOABJIEHMA B  CBbBPEMEHHUSA
I'PAXJIAHCKU U TBPTOBCKUA OBOPOT** (nox neuar).

[TyGnukanus B cOOpHUKA € TOKIAIU OT 26-Ta MexayHapoiHa KOH(epeHIus
KBO-2020 (The 26th International Conference KNOWLEDGE-BASED
ORGANIZATION 2020), Pywmbaus, rp. Cubumy, cratus Ha Tema:
LIOPUCIIPYIEHIIUATA  HA  CEC B OBJIACTTA  HA
OTMEHUTEJIHUTE MCKOBE C MEXJIYHAPOJ/IEH EJIEMEHT 3A
[NOITBJIBAHE MACATA HA HECBCTOSTEJIHOCTTA. , mybaukyBaHa
onnait Ha 20.07.2020, ctp. 205 — 210; DOI: https://doi.org/10.2478/kbo-
2020-0077

[ly6nukammus B cOopuuka ¢ pokiamu ot 4TH INTERNATIONAL
SCIENTIFIC CONFERENCE EMAN 2020-Economics & Management:
How to Cope with Disrupted Times (Ljubljana, Slovenia), cratus Ha Tema:
,PROTECTION OF CREDITORS’ RIGHTS IN THE CONTEXT OF AN
EVOLVING INVESTMENT ENVIRONMENT UNDER EU LAW*‘, DOI:
https://doi.org/10.31410/EMAN.2020.179, benrpan, 2020, ISBN 978-86-
80194-30-1, ISSN 2683-4510, DOI: https://doi.org/10.31410/EMAN.2020 ,

JINHK: https://eman-conference.org/wp-

content/uploads/2020/12/EMAN_2020-Conference_Proceedings WEB.pdf
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I. GENERAL CHARACTERISTICS OF THE DISSERTATION WORK

§1. Topicality of the theme

This study focuses on the problems related to the substantive framework of Actio
Pauliana in the civil and commercial law, which have important theoretical and practical
significance.

First of all, there is no independent monograph study of the institute in the Bulgarian
literature. After a thorough analysis of the scientific literature on this topic, it is found
that there are a number of legal studies and articles, but they are segmented through the
prism of individual manifestations of the institute and mainly in the field of civil law
without giving a comprehensive study of the entire private law institute.

Secondly, the Actio Pauliana has extremely high practical significance and
relates to very complex issues that arise in law enforcement. This requires a critical
analysis of the accumulated case law, which is also the subject of the study. The questions
concerning this legal institute and its legal framework are whether it will withstand the
increasingly complex cases of legal and factual point of view concerning the satisfaction
of the rights and legitimate interests of individuals involved in the civil and commercial
turnover.

Thirdly, the intensive development of public relations, dictated by technological and
technical progress in the 21st century, premises both the existence of development
dynamics and the legal application of this institute. In recent years it is seen a vividly
pronounced resurgence in the commercial and civil relations arising of continuous
changes in the forms of trade turnover and the emergence of new structural factors and
the industries that depend on new electronic technologies.

Although there are a number of studies and scientific developments with regard to
the Actio Pauliana, it is imperative to develop a dissertation in which this mechanism can
be considered from another legal point of view, relating both to the most up-to-date case
law and to the specificities and trends of civil and commercial relations.

The topicality of the study is also addressed in the critical analysis of the
imperfections in the legal framework, which required some proposals to be formulated
on the basis of the results of the study. The pandemic situation affects socio-economic

relations as it creates the conditions for deepening crises of a different nature, including



financially, which determines the increase in attempts by debtors to reduce their assets in

bad faith in order to damage their creditors.

§2. Subject matter, objectives and tasks of the study

The subject of the dissertation study is Actio Pauliana in the civil and commercial
law. In the present paper the essence of Actio Pauliana is considered by tracing its origin
and historical development, special attention is paid to the features that characterize this
claim in Bulgarian private law and in particular its dimensions in civil, contract and
commercial law. The current thesis covers the substance of Actio Pauliana as a
substantive right, the conditions for bringing it, as well as the legal consequences of
declaring the debtor's actions and transactions invalid. A comparative study of French,
USA, English , German and Italian legislation, as well as private codifications (PECL and
UNIDROIT ) has been carried out.

The dissertation work aims to carry out a modern analysis of Actio Pauliana and its
application within the EU; to examine the specificities of Actio Pauliana in historical and
comparative perspective — a review of the laws of some of the leading EU countries; to
examine the matter in the Bulgarian legislation in a substantive point of view, including
as a subjectively transformative right of the creditor to protect his interests, claims
prerequisites and legal consequences in both civil law and commercial law, including in
the course of insolvency proceedings; to note the significance and application of this
claim in the Bulgarian legal reality and its supranational dimensions. The PhD thesis aims
to make analysis of the more important case-law concerning the application of Actio
Pauliana, including the case law of the Court of Justice of the EU (CJEU), the case law
of the Civil and Commercial Chambers of Bulgarian Supreme Court of Cassation. In the
last few years, it has been developing and changing in the light of EU law, which is
increasingly important for the Republic of Bulgaria.

The main objective of the study is to clarify the nature of the Actio Pauliana and to

build a single and consistent understanding of the institute.

For the achievement of the set objectives, the tasks of the study are also outlined:

» to analyze the current regulations in the Republic of Bulgaria, the French
Republic, the Federal Republic of Germany, Italy, the United States of America,

and the United Kingdom in the subject matter of the Actio Pauliana, as well as the



relevant legislation of the European Union, as well as non-normative acts such as
Principles of European Contract Law (PECL) and UNIDROIT.

» the detailed observation of Actio Pauliana’s subjective substantive right— concept,
theories and meaning.

» Comprehensive analysis of the substantive prerequisites for the exercise of Actio

Pauliana subjective right.

Analysis of the case law relevant to the matter.

Examination of the effects of the successful realization of this right on individuals.

Comparison with other similar legal institutes.

YV V VYV V

Formulation of specific proposals to the legislator de lege ferenda.

§3. Theoretical and practical significance of the dissertation work

Actio Pauliana is the subject of research into both civil substantive and civil
procedural law. That reflects the essence and scope of the topic, which highlights it with
wide application. The Actio Pauliana is settled in Art. 135 under the Bulgarian Law on
Obligations and Contracts and consists in the creditor's ability to declare invalid in respect
of him the actions taken by the debtor in order to harm or damage the creditor's interest.
There is a dispute in the doctrine as to the substance of that right, whether it is of a real

nature or a bond character, which is substantiative clarified in the dissertation work.

The current study focuses precisely on the substantive aspects of the Actio Pauliana
as a subjective right, regulated as a legally guaranteed opportunity for a creditor to obtain
a certain property or non-material good- satisfaction of his claim. The questions referred
for consideration in this study have not only theoretical but also great practical relevance
in order to achieve the objectives of the implementation of private law relations. The
practical significance of Actio Pauliana in Bulgarian civil and commercial law is
exceptional. Indicative of this is the large volume of case law of Bulgarian Supreme Court
of Cassation. Another factor that determines the practical significance is the development
of civil and commercial turnover, which in turn leads to various damaging actions

resulting from human will.

The so-called "good faith of debtors" has become increasingly compromised in
recent years and there has been an increase in the case law of legal claims on the basis of

article 135 of Bulgarian Law on Obligations and Contracts. In the conditions of an



extraordinary epidemiological situation, the intercompany indebtedness is deepening,
which is another factor that influences the positive trend in the number of cases for

protection of the rights of Actio Pauliana's creditor.

The detailed analysis of the matter clearly and clearly shows that although private
initiative has ceased to exist for a certain period of time in the socio-economic
development of the Republic of Bulgaria, private relations have persisted, albeit to a lesser
extent. We see the result in the scarce case law from the 1950s to the 1990s. Actio
Pauliana has a long history marked by both the controversial practice and the consistent

and constant one.

It should be noted that the provisions of article 135 of Bulgarian Law on Obligations
and Contracts has a very important feature, namely its sustainability over the time. This
fact, of course, should not be absolute and its uniqueness should not be reaffirmed,
because the large volume of case law is indicative of the practical problems in the law
enforcement process. The work is dedicated to both practical and theoretical basis. The
PhD thesis reports the contribution, advanced understanding, overcoming contradictions

to highlight the significance of Actio Pauliana for the civil and commercial law.

Despite the legislative changes made over the years, many of the Actio Pauliana
problems remain nowadays, and with the change in socio-economic relations, new issues

have arisen, which have not yet been researched by the legal theory.

§4. Thesis study methodology

The dissertation work sums up the general scientific and special methods of
conducting scientific research. The methods which are used in the study are characteristic
of each Civilis science, namely: dogmatic and systematic analysis; comparative and
historical methods in the testing of the various legislations. The historical method serves
to establish the origin of the institute of invalidity of the debtor's actions and transactions
vis-a-vis the creditor, its historical development. The comparative law method serves to
clarify the specifics of the legal framework of the institute in various legislations. It
contributes to the reception of legislative decisions from foreign legislation, as well as

recommendations contained in the private codifications.



The theory of the existence of the relevant terminology, the determination of the

structure and nature of the legal institute shall apply.
The study also serves with the methods of formal and legal logic. It critically

analyses the practice of the application of Actio Pauliana in the civil and commercial law

and makes proposals for their improvement.

§5. Thesis scientific novelty

The dissertation work contains the following main scientific contributions:

1. For the first time in the Bulgarian legal literature, a comprehensive study of

Actio Pauliana in civil and commercial law is carried out.

2. The legal framework is considered from historical point of view, bringing out

positive legislative decisions in the process of their development.

3. The individual prerequisites for realization of Actio Pauliana's right to sue in

civil and commercial law have been observed.

4. The legal consequences of declaring the relative invalidity of the debtor's

actions and transactions as a result of a well-upheld Actio Pauliana have been analyzed.

5. The study was also carried out in a comparative legal aspect, which examines
legislative decisions in the countries of the continental legal family- French Republic,
Federal Republic of Germany, Italy, as well as the Anglo-American legal family - the
USA and United Kingdom.

6. On the basis of the comparative legal and historical methods of research,
proposals have been made for legislative changes in the subject matter of Actio Pauliana

in the Republic of Bulgaria.



§6. Volume and structure

Structurally, the dissertation consists of an introduction, three -chapters,
conclusion, bibliography, electronic sources. The individual chapters contain several
points and subpoints marked with Arabic numerals. 385 footnotes have been made. The

bibliography consists of titles in Bulgarian, French, German and English.
In a volume of 213 pages, including bibliography of the used literature in a

volume of 15 pages. The sequence of the exposition is determined by the set scientific

task of the research.

II. STRUCTURE AND CONTENT OF THE DISSERTATION

§1. Introduction

The introduction justifies the topicality of the theme, outlines the objectives of the
dissertation work and the main lines of development of Actio Pauliana, as well as its
theoretical and practical significance. The subject of the study in the dissertation work is
indicated, with the caveat that Actio Pauliana will be observed in a substantive point of
view but excluding the actual procedural aspects of the claim from the subject-matter of

the analysis in the study.

It is accepted that Actio Pauliana is one of the essential means by which the rights
of creditors in different content relationships can be defended in civil, contract and
commercial relationships. In view of the traditions that have been formed for centuries,
this mechanism has proven to be a necessary tool for bringing certainty into civil relations
and commercial turnover. Its practical application at this stage does not weaken its
significance, but rather acquires other dimensions in view of the emergence of more and
more private relations with an international or cross-border element in the context of a
constantly evolving internal market within the EU and growing trade policy of European

Union in order to develop trade turnover.



§2. Chapter I. Legal nature and historical study of Actio Pauliana

Chapter I is dedicated to the origin and historical development of Actio Pauliana
in the legal traditions of Ancient Rome and after the collapse of the Roman Empire. The
point 1.3 of Chapter I of this dissertation examines the legislative framework of Actio
Pauliana in civil and commercial law in the countries of the continental legal system as
French Republic, Federal Republic of Germany, Italy, taking into account the case law in
these countries. The review of the theory and practice serves as the basis for a comparative
analysis that will highlight the experience of other countries in order to ensure possible
continuity in Bulgarian civil and commercial legislation in the field of Actio Pauliana. It
is analyzed texts by the civil codifications of French Republic, Federal Republic of
Germany, and Italy, which are dedicated to Actio Pauliana. Furthermore, the author has
also reviewed the arrangements in countries such as the United States of America (USA)
and the United Kingdom (UK), which are part of the Anglo-Saxon (common law) legal
system. Their contribution to the legal doctrine is noted, taking into account the
possibilities for continuity of good practices by these countries. After the comparative
analysis, it is noticed that the "matrix" of damaging actions under Bulgarian law and
deceptive actions under English and American law have the same roots. Although the two
systems, the Anglo-Saxon and continental systems, have developed on fundamentally
different foundations, there are many similarities in the application of similar institutes.
It should be noted that, due to the fact that Roman law originates before the written Anglo-
Saxon, its influence is also felt in the precedent-setting legal system. As a general
conclusion, it can be pointed out that judges of common law show greater freedom in
interpreting and displaying badges for fraud and possible harmful actions than Bulgarian
judges, who in turn are strict in the application of the law (stricti 1uris). The system of
common law sets us with a reasoning for new and various damaging actions, which could

also be perceived in the Republic of Bulgaria.

There is also a parallel in relation to the importance of the available civil and
commercial codifications in the compared countries and the lack of them in the Republic
of Bulgaria, analyzing the experience of the Bulgarian legal community to make a civil
codification in the Republic of Bulgaria and gave a place to Actio Pauliana in it with the
one prepared in September 1999 Draft Civil Code. Although the topic of drafting the Civil
Code has not been raised for 20 years, it is raised an opinion that it should not be

abandoned completely as a lost cause, but the criticisms of the draft already drawn up
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must be taken into account, the debate can be reopened so that more and more lawyers
can express their opinion and position, so as not to lead to premature or untimely adoption

of this vital legislation for Bulgarian civil law.

§3. Chapter I1. The legal framework of Actio Pauliana in the Bulgarian legislation

Chapter II provides a legal feature of Actio Pauliana in the Bulgarian legislation.
The main idea of Actio pauliana is to preserve the debtor's property in order to satisfy the

creditor, and this property is threatened precisely by ushering actions of the debtor.

In the first place, it is emphasized that, in essence, it constitutes a subjective right,
even though it is called an action in the Bulgarian Law on Obligations and Contracts. This

chapter clarifies this issue.

Next, it should be pointed out that the implementation of Action Pauliana takes
place on the basis of a complex scheme of legal relationships, the parties of which, in fact,
compositions, legal effects and action with regard to the various individuals and civil
entities should be clarified in order to be able to put it into practice. It is made a distinction
of the right of claim under Art. 135 of Bulgarian Law on Obligations and Contracts in

substantive and procedural point of view (point 1.1.1 and point 1.1.2).

In point 1.2 Actio Pauliana is considered as a subjective right. The various
conceptions existing in theory about the nature of law are stated, namely about the "real",
"obligatory" and "mixed" nature of the right. After a thorough analysis of the various
theoretical views on the nature of Actio Pauliana, the author supports the modern
doctrinal notions that Actio Pauliana as a subjective right is a testamentary right from the
category of transformers, which aims to make a legal change - declaring the debtor's
action invalid only in respect of Actio Pauliana's creditor, but not in relation to everyone

(erga omnes).

Next, on the basis of the analysis of theory and practice, it is justified the
conclusion that Actio Pauliana is governed by two factual compositions, the element of
which differs in a subjective point of view. In article 135, para. 1 of Bulgarian Law on
Obligations and Contracts, the subjective condition for bringing the claim is expressed in

knowledge of the damage, while in the composition under article 135, para. 2 of Bulgarian
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Law on Obligations and Contracts with intent to damage or, as the legislature has
precisely stated: ‘intended to harm the creditor'. Point 1.4 and point 1.5 shows the
elementary composition of Actio Pauliana under article 135, para 1 and article 135, para.3
of Bulgarian Law on Obligations and Contracts.

Special attention is paid to each of the prerequisites (point 1.4.1 The existence of
an obligation, point 1.4.2 The damaging effect, point 1.4.3 Knowledge of the damage)
taking into account the specificities of the entities in the complex configuration of
relations in connection with Actio Pauliana (point 1.4.1.1 The legal position of the

creditor, point 1.4.2.1 The legal position of a debtor).

As to the existence of a right of claim, it should be valid, i.e., it is not null and void
and exists lawfully in the legal peace. Also, this right of claim must not be extinguished
by prescription and terminated on any grounds. In view of the newly introduced institute
of absolute limitation in Bulgarian Law on Obligations and Contracts, a detailed analysis
has been carried out and the links of Actio Pauliana to the declared unconstitutional § 2
of the transitional and final provisions of the Law supplementing the Law on Obligations
and Contracts (Official gazette, 102 issued on December 01*, 2020) with Decision No 4
of 20 April 2021 on constitutional case No 1 of 2021. The question of when (at what
moment) the "claim" arises within the meaning of article 135 of Bulgarian Law on
Obligations and Contracts. The case law is used as a solid basis of discussion of the
problem. This ambiguously is established particularly in Decision Ne 1397 0£29.11.1993
under civil case Ne 36/93, IV civil chamber of Bulgarian Supreme Court of Cassation.
The decision raises the interest of the doctrine because it provides a less standard example
of the moment when the "claim" occurred, which in turn gave the Supreme Judges an
opportunity to determine the demarcation line in the subsuming of the facts of Actio
Pauliana respectively under the hypothesis of the legal norm of art. 135, para 1 or art.

135, para 3 of Bulgarian Law on Obligations and Contracts.

Functionally, the existence of a claim is related to its owner. The provision of art.
135 of Bulgarian Law on Obligations and Contracts clearly and unequivocally elevates
as the holder of the civil right the creditor, who has been given the opportunity to annul
the debtor's injurious actions towards him and to recover the breach in the lawful

development of the bond relationship.
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In conclusion of the above diversity of sources, it has no legal significance for the
actual composition of Actio Pauliana, but it predetermines the comprehensiveness of the
relations to which art. 135 of Bulgarian Law on Obligations and Contracts applies. Thus,
the universal application of the revocatory claim to an unlimited range of relations which
have arisen and/or may arise in our civil and commercial law is considered. In the context
of the legal position of the creditor, some special hypotheses of possible creditors are
considered as the heir of the transferor - in cases where the ownership of real estate is
transferred against an obligation for maintenance and care, the assignee, and the buyer
under the preliminary contract. And those in the opposite direction are also excluded from
the circle of creditors who hold the substantive right of action under art. 135 of Bulgarian
Law on Obligations and Contracts.

Point 1.4.2 is dedicated to the damaging effect, defines as an element of the factual
composition of Actio Pauliana. The author supports the concept of adverse effect, that it
1s a willful act, which is an objective fact and is not determined either at the discretion of
the creditor or at the discretion of the debtor but has a causal dependence.

In order to exist the right to claim under art. 135 of Bulgarian Law on Obligations
and Contracts the obligated person (debtor) under the revocation claim must have
committed a detrimental act. The theoretical and practical understandings of the debtor's
legal position have therefore been thoroughly examined in the dissertation work. The
debtor may be any civil entity- a natural or legal entity, as well as the State and
Municipalities, which are also the 'holder' of the legal obligation and owe certain
preastatio, regardless of what it consists of in action, omission, obligations to transfer
ownership rights or to establish or transfer another right in rem or a monetary obligation.
In continuation of the general definition, it is considered from which moment the quality
of debtor is acquired and the more special hypotheses of legal figures, which have this
quality - the guarantor and the avalist by bill of exchange effect.

The third prerequisite (point 1.4.3) is placed depending on whether the adverse
act committed by the debtor is of a retribution or a free of payment. Quite understandably,
the legislator introduces this proposal in the provision of art. 135, para. 1 of Bulgarian
Law on Obligations and Contracts, which prefers the interest of the creditor over that of
the third party - counterparty of the debtor. It is quite sufficient that only the debtor has
the subjective element, i.e., to be aware that with the actions taken by him/her he/she
harms his/her creditor when the action has a gratuitous character. In this case, the
legislator does not attach any legal significance to the subjective attitude to the action to

the detriment of the creditor in relation to the third party. Along with this permission, the
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legislator in art. 135, para. 1, sentence 3 of Bulgarian Law on Obligations and Contracts
has regulated the competition of rights in the interest of legal certainty when it comes to
transferable action related to real estate.

With regard to the debtor's knowledge of damage, it is supported the
understanding that the debtor should not know exactly what the damage is but
concentrates on the knowledge of the existence of creditors whose rights may be impaired
by the damaging acts. In this sense, the knowledge of the debtor cannot be ruled out when
the right of claim arose before the harmful action, because at least the debtor has obliged
to the creditor. Knowledge of damages is not an unambiguous concept, outside the
established presumption under art. 135, para. 2 of Bulgarian Law on Obligations and
Contracts and has many manifestations (a wide variety of evidence which, as a whole,
leads to a final conclusion on the existence of knowledge of damage). It is observed also
the question at what moment in assessing the existence of knowledge of damage, namely
in reaching agreement on transfer for consideration. This chapter also provides a special
place for third-party injury. Concerning the knowledge of damage, the third party does
not need to know the creditor and the debtor, to provide evidence of when and under what
circumstances the content of their counter-rights and obligations has been communicated
to him. It is entirely sufficient that it is well known that the circumstances from which the
creditor's claim arises have not been omitted. The analysis of particular situations in
which it is more difficult to recover the damaging acts is not omitted. If they are carried
out by authorizing a representative who has to carry out the expropriation, in this case,
the question of whether knowledge of damage and the authorizing officer should be
sought. If the authorized representative, through whom the damaging transaction was
performed, knows about the damage, and acts on behalf of the principal, it is not necessary
to prove that the principal also knows. However, if there is an authorization, but the
damaging action was not committed through a representative, but by the third party itself,
knowledge of the damage is required only by the third party.

The author maintains that the presumption under article 135, para. 2 of Bulgarian
Law on Obligations and Contracts cannot be subject to a broad interpretation. For
example, the development of public relations increasingly require cohabitation as a
preferred form of joint family relationships, so considered reasonable to consider for
improving the provision and de lege ferenda be added to its presence in the underlying
rate of close relations as joint living on a marital basis or in a common household,
relations between found and adopted children, relations between related persons within

the meaning of § 1 of the Additional Provisions of Bulgarian Commercial Law. Of course,
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in these cases , the existence of knowledge about the damage must take into account the
nature of the proximity.

On the basis of the organ composition of legal entities (associations, foundations,
traders), if the persons of the composition of its organs are aware of the damage,
knowledge should be presumed. Accordingly, in case of knowledge of damage of the
respective persons from the composition of the bodies of the legal person, but ignorance
/good faith on the part of the authorized representative of the party, the performed harmful
act cannot be remedied and is subject to cancellation.

Next, art. 135, para. 3 of Bulgarian Law on Obligations and Contracts is assumed
as an autonomous factual composition of Actio Pauliana’s substantive right, the
prerequisites of which are a detrimental action against a possible future creditor and the
general intention to damage made by the debtor and the third party. (point 1.5 Elements
of the factual composition under art. 135, para 3 of Bulgarian Law on Obligations and
Contracts)

The role of the three parties in the configuration of Actio Pauliana has an essential
place in the realization of the premise of knowledge of damage and corresponding intent
to damage in the case of art. 135, para 3 of Bulgarian Law on Obligations and Contracts.
The third party can be any civil subject, as well as specific for commercial law- merchant.
The legislator does not lay down any requirements other than that they must be a party to
the relationship with matter of the transferable action which harms a creditor. This
relationship, in which the third party is a party, may have any legal essence, but what has
legal significance for the exercise of the right under art. 135 of Bulgarian Law on
Obligations and Contracts is whether it is compensable or gratuitous. In the conditions of
compensable disposition, the requirement for knowledge of damage by the third party is
automatically activated. Another important thing to note is that the damage to the creditor
may not have happened with only one transferable action, but with a series of such. The
law legally derives the term "third parties". In Bulgarian Law on Obligations and
Contracts, the principle statement is derived from the rule for the internal activeness of
the contract only between the parties to it, and in the cases provided by law regarding
third parties (argument of article 21, paragraph 1 of Bulgarian Law on Obligations and
Contracts). The study also discusses how the legislator protects the rights of these third
parties and individual cases of opposition. (point 1.6 Legal position of third parties)

The dissertation examines Actio Pauliana as an overall guarantee to creditors.

(point 1.7 Actio Pauliana as collateral)
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There is particular attention to the concept of 'relative invalidity' in Actio Pauliana
and the consequences of the implemented Actio Pauliana. (point 1.8 Relative invalidity
in Actio Pauliana) Traditionally in Bulgarian law, the Actio Pauliana is regarded as a
typical example of relative invalidity. The author maintains that Actio Pauliana should
not be regarded as a kind of invalidity, since it is not related to the actual cases of
invalidity, such as nullity and destructiveness, which are characterized by a defect
expressly stated in law and with effect on all but concerns a particular kind of
incomparable to creditors. (point 1.8.1.1 Relative invalidity and nullity, point 1.8.1.2
Relative invalidity and nullity, point 1.8.1.3 Relative invalidity and pending invalidity)

With the constitutive decision that has entered into force, in case Actio Pauliana
is accepted, the debtor's dispositional actions in the direction of reduction of the property
or respective increase of the insolvency are declared invalid in respect of the creditor. By
the final constitutional decision, subject to Actio Pauliana acquittal, the debtor's ushering
in the direction of a reduction in assets or an increase in insolvency shall be declared
invalid in respect of the creditor. The judgment has no effect erga omnes, it automatically
follows that creditor other than Actio Pauliana’s ones cannot derive rights from it. it
automatically follows that the other creditors other than Actio Pauliana cannot derive
rights from it. From a practical point of view, it is rather of interest what the consequences
are after the court has ruled on this claim in favor of the creditor. What is special here is
that the debtor's action is declared invalid only in respect of the creditor. The exercise of
the claim under Art. 135 of Bulgarian Law on Obligations and Contracts does not entitle
the lender to dispose of the rights of the contested action, he can direct enforcement
regarding the subject and to revoke an action .

Point 1.9 is dedicated entirely to Actio Pauliana in the commercial law. It is
considered in three directions. The first is with regard to the specifics of trade terms, in
which the relationship between proprietorship well. These features of professionalism in
carrying out commercial activities and higher level of due diligence, evolved from the
care of a good owner in due diligence.

The second strand covers the specificities of possible types of commercial
transactions which may form the basis for the debtor's injuring effect and the question of
how knowledge of damage is assessed for the purposes of the organ representation of
commercial companies.

The third strand relates to the insolvency proceedings characteristic of commercial

law. Based on these three main starting points, the differences of Actio Pauliana in the
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trade turnover are highlighted and the correlation between civil and commercial law is
strengthened.

Direction, which is considered the peculiarities of Actio Pauliana in commercial
law with a view to damaging action/s, and how to assess the knowledge of damage. From
the point of view of commercial law, there is no obstacle for the harmful effect to be one
of the types of commercial transactions. From the point of view of commercial law, there
is no obstacle for the harmful effect to be one of the types of commercial transactions.
The exposition clarifies the question of the possibility of making a non-monetary
contribution to the capital of a company as a detrimental effect. Arguments are found in
the meaning of the term non-monetary contribution. The non-monetary contribution may
be inaugural when the company has not yet arisen and subsequent one has not yet been
established. The contribution is a special type of expropriation, which in essence
characterizes it as a legal action of disposition. The liquidation asset of the debtor's
property is reduced by making a founding contribution. The act of contribution of
movable and immovable property significantly reduces the possibility for satisfaction of
the debtor's creditor in view of the acquired bearer share by the debtor, the value of which
depends entirely on the property status of the newly established company. The statement
maintains that the contribution constitutes a multilateral legal transaction, when
established by a company contract or a transaction- decision, when carried out by an
instrument of incorporation or statutes. It has a dispositional character and leads to the
expropriation of the debtor's property. In view of the nature of the contribution as a special
legal transaction, it does not constitute a contract and does not fall within the scope of the
requirements of art. 135, para 1, sentence 2 of Bulgarian Law on Obligations and
Contracts for the existence of knowledge of damage by a third party.

Another feature regarding the application of the law under art. 135 f Bulgarian
Law on Obligations and Contracts characteristic of commercial law is knowledge of
damage. It is interesting in particular how the presumption under art. 135, para 2 of
Bulgarian Law on Obligations and Contracts in respect of traders, taking into account that
the natural persons traders between whom family legal relations may arise under the
rebuttable presumption occupy a minimum share among the number of commercial
companies registered after the amendment of Bulgarian Commercial Law in relation to
the minimum threshold of BGN 2 capital and the limited liability up to the amount of
capital.

With regard to the specificities of Actio Pauliana in commercial law, Decision No

144 of 16.08.2019 under civil case Ne 4338/2018 of the Supreme Court of Cassation, 111
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civil chamber, reported by Judge Genika Mihaylova is interesting. It explains the
knowledge of damage to the co-debtor by signing and agreeing to the bank loan
agreement (from that moment he is aware and know of the bank's claim) and secondly
about the quality of the creditor and the nature of the claim.

Together with the contribution, the bank loan agreement characteristic of
commercial law, such is the figure of the transfer of a commercial enterprise as a set of
rights, obligations, and factual relations according to Art. 15 of Bulgarian Commercial
Law. For this reason, the transfer of the enterprise can be done through sale, donation or
replacement as the effect of the transaction is translative. The type of contract, depending
on its consideration or free of consideration, determines whether or not knowledge of
damage is necessary.

The next feature in commercial law is insolvency proceedings. The right to claim
under Art. 649 para. 1 of Bulgarian Commercial Law in relation with article 135 of
Bulgarian Law on Obligations and Contracts is of a special nature and has as its object
legal actions revealing general signs of the illegality characteristic of the claim under
article 135 of Bulgarian Law on Obligations and Contracts, but in contrast it is also based
on the violation of the insolvency estate. A procedural prerequisite for filing it is the
existence of pending insolvency proceedings against the debtor and an accepted claim of
the plaintiff in it under art. 693 of Bulgarian Commercial Law at the time of filing the
claim by a creditor in case of inaction of the trustee in bankruptcy procedure.

Interpreting the provision of art. 649 of Bulgarian Commercial Law, the following
specifics of Actio Pauliana are stated: that in the insolvency proceedings he can be only
in the interest of the creditors of the bankruptcy estate, not only the creditor is an actively
legitimized party, but also the trustee and in order to avoid procedural conflicts he must
appear before the bankruptcy court under an argument from art. 649, para. 3 of Bulgarian
Commercial Law.

Another feature that attracts attention is the extended scope of the presumption
under art. 135, para. 2 of Bulgarian Law on Obligations and Contracts, which shall apply

to all related parties on the basis of art. 649, para. 4 of Bulgarian Commercial Law.

§4. Chapter I11. Application of Actio Pauliana in the civil and commercial law

It is an indisputable fact that the practical significance of Actio Pauliana in
Bulgarian civil and commercial law occupies an important place. Indicative of this is the

big volume of case law of the Bulgarian Supreme Court of Cassation. Another factor that
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enhances the practical importance is the development of civil and commercial turnover,
which in turn makes the number of damaging actions incalculable, as they are the result
of human will. The moral category of debtors’ good faith increasingly compromises in
recent years and there has been an increasing trend in the number of court’s decision on
the ground of art. 135 of Bulgarian Law on Obligations and Contracts. In the conditions
of an extraordinary epidemiological situation, the intercompany indebtedness is
deepening more and more, which is another factor that influences the positive rise in the
number of cases for protection of the rights of a creditor. The depth analysis of the matter
clearly shows that even for a defined period of time at socio-economic development of
the Republic of Bulgaria to private initiative has ceased its existence, private relations
continued to exist, albeit weakened. We see the result in the scarce case law from the
1950s to the 1990s. From the distance of time, Actio Pauliana has a long history marked
both by a contradictory practice and by a consistent and uncompromising one. We must
also note the provision of art. 135 of Bulgarian Law on Obligations and Contracts, which
holds a very important feature, namely sustainability over time. This fact of course should
not be absolute and proclaims its uniqueness, because once there is such a large volume
of case law demonstrates that falters its consistent enforcement. That is why this part of
the present dissertation is dedicated to the balance understanding. Taking into account the
contribution, the progress in understanding, overcoming the contradictions in order to
highlight the significance of Actio Pauliana for civil and commercial law.

This chapter provides a detailed and detailed analysis of the interpretative practice
in the matter of Actio Pauliana— Decree Nel of 29.111.1965 under civil case Ne 7/64,
Plenum of the Supreme Court of Justice, which gives a claim not only the holders of cash
receivables, and non-cash receivables, Interpretative Decision Ne 5 of 29.12.2014 on
interpretative case Ne 5 of 2013 on the inventory of the General Assembly of the Civil
and Commercial College of the Supreme Court of Cassation, whereby a personal
invalidity of one spouse can be declared a relative invalidity by the order of art. 135 of
Bulgarian Law on Obligations and Contracts only for /2 ideal part of the common property
of the spouses, Interpretative Decision Ne2/2019 on interpretative case No2/2017 of the
General Assembly of the Civil and Commercial College of the Supreme Court of
Cassation, Interpretative Decision Ne 2 of 26.03.2021 on interpretative case Ne2 of 2019
of the General Assembly of the Civil and Commercial College of the Supreme Court of
Cassation which states that the assignment has active substantive legitimacy for bringing

a claim under Article 135, para 1 of Bulgarian Law on Obligations and Contracts, if the
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damaging transaction or action is carried out after the claim of the original ceding creditor
has arisen, but before the conclusion of the contract for transfer of the claim.

Actio Pauliana, as an exception to the principle of private law for non-interference
in foreign law and protection of the rights of aggrieved creditors only to escape the exact
and actual performance of civil and commercial obligations, can be found implicitly in
private codifications. We can consider them as a set of "optative norms (soft law)", which
embody the idea of modern civilians to unify the administration of justice and harmonize
understandings in theory and practice of certain institutions of private law. It is no
coincidence that PECL and UNIDROIT have been studied in theory as the main
instrument of the autonomy of the will of the parties in a private law relationship,
designed to regulate a specific commercial or civil contractual relationship. Moreover,
these codifications, although not having the legal force of a normative act promulgated
and entered into force for the State concerned, play an essential role in the drafting and /
or amendment of the national civil code with regard to the provisions of contract law.
These are the main reasons why his principled beginnings and formulations cannot fail to
find a place in several consecutive passages of the present work.

The comparative analysis shows that with regard to the protection of the rights of
third parties, each national legal system uses its own individual method. Some legal
systems do not do so through an explicit provision prohibiting the parties from infringing
the rights of third parties but refer to a specific application of a basic principle that is
recognized and established by all, according to which no one can harm others. In other
legal systems, the external effect of the contracts is explicitly regulated, while others
sanction the violation of the rights of third parties, taking into account the damages caused
to them. An example of the regulation of the opposition of contracts to third parties is
French law. This principle underlies several of the instruments and techniques of French
law, incl. and Actio Pauliana for protection of the rights of third parties (creditors). It is
based on the principle that contracts should not be a way of infringing the rights of third
parties.

In this sense, the PECL also penalizes cases where the parties to a contract infringe
the rights of third parties, including creditors. Thus, we can find the interpretation that the
contract "concluded between two parties with the intention of to deceive the creditor of
one, cannot oppose the latter. The guiding principle has the following wording: “Each
party may enter into a contract for itself, unless otherwise provided. The contract can have
effect only insofar as it is not the result of a violation of an illegal amendment of the rights

of third parties. " (Translated from English by me Yordanka Noneva). The analysis so far
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shows that the principal statements underlying Actio Pauliana have been reflected in the
PECL as a whole.

The Chapter III also examines the peculiarities of Actio Pauliana in some
landmark cases of the CJEU. (point 1.2.1 Actio Pauliana in the jurisprudence of the Court
of Justice of the EU. Review of the more important case law) . The cases of the CJEU
were analyzed: C-394/18 1.G.I. Srl, C-337/17 Feniks. That case-law of the CJEU
emphasizes the nature and substance of Actio Pauliana, albeit through the prism of any
national law of an EU Member State. The analyzes show an even more complicated
configuration of Paul's claim, when it consists of private law relations with an

international element.

In point 1.3 of Chapter III the author has considered Actio Pauliana and other
similar legal institutes. A comparison is made with the Indirect Claim (Actio Obliqua),
with the simulation, with the claims for filling in the bankruptcy estate, with the
annulment of the waiver of inheritance under Art. 56 of Bulgarian Inheritance Law and

with the invalidity under Art. 76 of Bulgarian Inheritance Law.

§5. Conclusion

The conclusion summarizes the theoretical aspects and scientifically-applied
results that lead to achieving the goal of the dissertation. In the Conclusion of the
dissertation the general conclusions are derived. As a result of the comparative legal
analysis of the experience of other countries of the continental legal system and the
Anglo-Saxon one, some solutions can be tried to be adopted in our country as well. The
main argument, which is based this conclusion is the similarity of the problems that arise
in connection with Actio Pauliana and the ways in which other countries have decided
them. There are a number of practical problems with the actively legitimized persons who
are holders of this right, as well as with the circle of persons who commit harmful acts.
The difficulties faced by creditors in proving the elements of the factual composition of
Actio Pauliana, especially the knowledge of damage, in a series of damaging actions.
There are legislative gaps regarding the subsidiary application of Actio Pauliana in the
insolvency proceedings in view of the special figure of the trustee in bankruptcy as a
person representing the creditors in the insolvency proceedings and also the subjective

limits of adjudication of the constitutive decision.

21



§6. Bibliography

Within 15 pages the literature used in writing the dissertation is summarized.

Among them are used both electronic sources and fundamental scientific developments

in Bulgarian, as well as in English, French, Italian and Spanish. Materials from world-

famous databases is used in the preparation of the bibliographic reference: EBSHost,
EBSCO, JSTOR, Web of Science, ScienceDirect, Scopus, Google scholar, Mendeley,
SSRRN, Springer, WorldCat, CEEOL and HOLLIS.

IHI. SUMMARY OF THE CONTRIBUTIONS OF THE DISSERTATION WORK

At the end of each part of the dissertation, conclusions are made from the research.

In summary, the scientific contributions of the PhD thesis are related to an in-depth study

of Actio Pauliana in the civil and commercial law.

1.

Contradictory concepts in the doctrine are clarified , as well as changes in the
current provisions in Bulgarian Law on Obligations and Contracts and
Bulgarian Commercial Law, which will contribute to the proper application of
the law.

The manifestations of Actio Pauliana in the practice of the CJEU and the large-
scale case law of the Bulgarian courts are considered.

The importance of private codification in the process of formation and
preservation of the basic principles in civilization is included , incl. the topic
of the European Civil Code is on the agenda.

It is made a critical analysis of the interpretive practice of Bulgarian Supreme
Court of Cassation.

The elements of the factual composition of Actio Pauliana in the two
hypotheses under art. 135, para. 1 of Bulgarian Law on Obligations and
Contracts and art. 135, para. 3 of Bulgarian Law on Obligations and Contracts,
as well as the specifics in the commercial law, which until now have not been
the subject of such a comprehensive study .

It is proposed de lege ferenda in art. 135, para. 2 of Bulgarian Law on
Obligations and Contracts to expand the circle of persons falling within the
scope of the presumption by introducing the actual cohabitation, the existence
of a corresponding factual degree of closeness in relations such as cohabitation

or in a joint household, relations between found and adopted children, relations
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between related parties within the meaning of § 1 of the Additional Provisions
of Bulgarian Commercial Law and §1, item 15 of the Additional Provisions of
Bulgarian Anti-Corruption and Confiscation of Illegally Acquired Property
Act.

Proposal de lege ferenda to specify the provision of art. 649 , para 5 of
Bulgarian Commercial Law, taking into account the peculiarities of Actio
Pauliana in civil law, related to the consequences of declaring the relative
invalidity and they are adjusted to the peculiarities of the insolvency

proceedings, namely not all creditors, but those with accepted receivables.
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students in the field of legal sciences, young scientists and post doctorands,
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article on the topic: " THE CESSIONARY- HOLDER OF ACTIO
PAULIANA UNDER ART. 135 OF THE BULGARIAN LAW ON
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CONTRADICTORY CASE LAW ", p. 24, ISSN: 2603-3011,link:
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TURNOVER " (under publication).
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4. Publication in the collection of reports from the 26th International Conference

5.

KBO-2020 (The 26th International Conference KNOWLEDGE-BASED
ORGANIZATION 2020), Romania, Romania, Sibiu, article on the topic: "
EUROPEAN COURT OF JUSTICE JURISPRUDENCE IN THE FIELD OF
AVOIDANCE ACTIONS WITH INTERNATIONAL ELEMENTS FOR
FILLING THE INSOLVENCY ESTATE ", published online on 20.07.2020,
p. 1. 205 —210; DOI: https://doi.org/10.2478/kbo-2020-0077

Publication in the compendium of reports from 4th INTERNATIONAL
SCIENTIFIC CONFERENCE EMAN 2020-Economics & Management:
How to Cope with Disrupted Times (Ljubljana, Slovenia), article on
"PROTECTION OF CREDITORS’ RIGHTS IN THE CONTEXT OF AN
EVOLVING INVESTMENT ENVIRONMENT UNDER EU LAW', DOL:
https://doi.org/10.31410/EMAN.2020.179, Belgrade, 2020, ISBN 978-86-
80194-30-1, ISSN 2683-4510, DOI: https://doi.org/10.31410/EMAN.2020

, link: https://eman-conference.org/wp-

content/uploads/2020/12/EMAN_2020-Conference Proceedings WEB.pdf
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